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(i) | 
STATEMENT OF QUESTIONS PRESENTED 
| 
1. Whether the third cause of action herein attacked the constitu- 
tionality of 8 U.S.C. 1253(a)(7) authorizing an alien's deportation to any 
country willing to accept him and whether a single District Court Judge 
had jurisdiction to grant summary judgment in the light of Wolf v. Boyd, 


287 F. 2d 520 (C.A. 9, 1961) ? | 


| 


2. Where it has been determined in administrative deportation pro- 
ceedings (5 I & N Dec. 261) and subsequent judicial proceedings, Mar- 
cello v. Bonds, 349 U.S. 302 (1955), that an alien was born in Tunis, Africa, 
is it proper for the Immigration Service to represent to Guatemala that he 
was born in Guatemala and arrange for his deportation to that ‘country upon 
a claim of Guatemalan citizenship based upon a forged Guatemalan birth 
record? | 

! 


3. Where deportation to Guatemala has been accomplished by false 
representations of our Immigration Service that an alien is a native and 
citizen of Guatemala, contrary to administrative and judicial decisions as 
to his place of birth, where under Guatemalan law he is an inadmissible 
alien, where acceptance by Guatemala was based upon the aforesaid false 
representations, and where Guatemala subsequently repudiated such ac- 
ceptance and deported the alien for illegal entry, was Guatemala willing 
to accept the alien within the requirements of Rogers v. Lu, 262 F. 2d 
471 (C.A. D.C., 1958), and was deportation there lawful and proper? 


4, Can deportation be effectuated under 8 U.S.C. 1253(a) to a coun- 
try selected simultaneously and alternatively as that of the alien's citizen- 
ship, nativity, and as a country willing to accept him? Can deportation be 
effectuated under 8 U.S.C. 1253(a)(7) without a finding that deportation is 
impracticable elsewhere including the alien's country of citizenship? 


5, Where in administrative and judicial proceedings Tunis, Africa, 
had been determined to be an alien's place of birth, was it proper for the 
Immigration Service to advise him at 1:00 p.m., on April 4, 1961, that he 
was born in Guatemala, was a citizen thereof, and remove him from the 


| 
| 
| 
| 
| 
| 


(ii) 
United States at 1:35 p.m., that day bound for Guatemala without affording 
him an opportunity to contest the legality of such new administrative deter- 


mination ? 


6. Where an attorney accompanying the said alien on April 4, 1961, 
was detained by the Immigration Service during the period that the afore- 
said alien was being driven to the airport for deportation, was the alien 
deprived of the effective assistance of counsel vitiating his deportation? 


7. Was a stipulation executed by the Solicitor General and counsel 
for the alien on October 10, 1955, providing for the alien's appearance for 
deportation "upon three days’ notice” violated by his deportation to Guate- 
mala upon thirty-five minutes notice on April 4, 1955? 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from an order granting summary judgment for 
appellees and denying appellant summary judgment entered below on May 
24,1961. Marcello v. Kennedy, et al., 194 F. Supp. 750 (J-A. 49). Appeal 
is also taken from the District Court's order of June 5, 1961, denying re- 
consideration and an order of June 20, 1961, denying appellant's motion to 


| 
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vacate the judgment herein (J.A. 3, 50, 57). Jurisdiction of the District 
Court was invoked under the Declaratory Judgment Act (28 U.S.C. 2201) 
and under the Administrative Procedure Act (5 U.S.C. 1009). This Court 
has jurisdiction of this appeal under 28 U.S.C. 1291. 


STATEMENT OF THE CASE 


This action for declaratory judgment and injunctive relief seeks to 
review an executed order of deportation claimed to be illegal and in viola- 
tion of appellant's constitutional rights. 


{A) ALLEGATIONS OF COMPLAINT 


The complaint alleges that (J.A. 4): 


1. Appellant, a native of Tunis, Africa (Par. 2), came to the United 
States in 1910 at the age of eight months, that he was here until April 4, 
1961, when he was forcibly removed to Guatemala by appellees pursuant 
to an order of deportation for a 1938 violation of the Marihuana Tax Act. 
Appellant alleges that although it had been decided judic ially and admini- 
stratively that he was born in Tunis, Africa, upon the basis of a false birth 
record showing birth in Guatemala, his removal to that country was ille- 
gally effectuated (Par. 10-20). Appellees admit that a Guatemalan birth 
certificate was utilized to secure removal of appellant to Guatemala. 
(Affidavit of E. DeWitt Marshall of April 10, 1961, J.A. 18, 19; Guatemalan 
Reentry Permit of March 15,1961, J.A. 63). Appellees, precluded by 
Marcello v. Bonds, 349 U.S. 302 (1955), do not now claim that appellant 
was born in Guatemala. See Item No. 1 of Plaintiff's Statement under Rule 
9, admitted by appellees (J.A. 29,48). The complaint asserts that appel- 
lees arranged appellant's acceptance as a deportee by Guatemala upon false 
representations as to his place of birth, that appellant was in fact inadmis- 
sible to Guatemala , and that had the true facts been revealed Guatemala 
would not have accepted appellant as a deportee. It is asserted that his re- 
moval to Guatemala by false representations was illegal (Par. 16-20). 
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2. On September 16, 1955, Justice Black ordered that appellant be 
given three days’ notice prior to any proposed deportation. Thereafter, a 
stipulation of the Solicitor General and counsel was substituted for this 
order. Notwithstanding, appellant was seized when he reported to the Im- 
migration Service on April 4, 1961, and deported without any notice or op- 
portunity to secure clothes, funds or communicate with his family or im- 
migration attorneys. An attorney who accompanied appellant was unlaw- 
fully detained in appellees' automobile thereby depriving appellant of the 
effective assistance of counsel (Par. 22-30). Affidavits of appellees admit 
the summary manner in which appellant was seized and removed without 
advance notice (J.A. 14, 21). | 


3. Appellant asserts that he was never in Guatemala previously , is 
unfamiliar with its customs and language, and asserts that the statute 
authorizing his deportation there as construed and applied to him is uncon- 
stitutional in that it violates due process and the prohibition against cruel 
and unusual punishment (Par. 31 -33). | 


Request was made to declare appellant's deportation to Guatemala 
illegal, to enjoin enforcement of the deportation statute and to require ap- 
pellees to authorize appellant's return here. | 


(B) APPELLEES' MOTION TO DISMISS 


The complaint was filed on April 5, 1961. No answer was filed here- 
in. Appellees, however, moved to dismiss alleging that (J.A./11): 


(1) The Court lacked jurisdiction over the subject matter and there 
was no justiciable case or controversy; 


(2) Appellant suffered no legal wrong; 


| 
(8) Appellees lacked the authority to bring appellant sibs 


(4) Appellant's claims were lacking in equity; 
(5) Mandamus was the proper remedy; and 


(6) Appellant failed to state a claim for relief. 


4 
(C) APPELLEES' AFFIDAVITS 


Appellees filed affidavits in support of their motion to dismiss. 


1. Affidavits by James L. Hennessy , Executive Assistant to the 
Commissioner, assert that in 1961 the Immigration Service uncovered a 
Guatemalan birth certificate relating to appellant, which officers of the 
United States did not create, that the Service had reason to believe that 
appellant was born in Guatemala, and that his deportation was effectuated 
to Guatemala upon three alternate grounds -- 2S a citizen of Guatemala, 
as a native of Guatemala, and because Guatemala agreed to accept him 
{Affidavit of April 15, 1961, J.-A. 14). 


2. An affidavit of E. DeWitt Marshall of April 10, 1961 (J.A. 18), 
and a Guatemalan reentry permit (J.A. 63) reveal that E. DeWitt Marshall 
of the Immigration Service proceeded to Guatemala in March of 1961, that 
he represented to the Guatemalan Immigration Chief that Marcello's name 
was Calogers Minacore, that he was a merchant, that he was a native of 
Guatemala, and that he secured a reentry document from him reciting 
that Marcello was a Guatemalan citizen, that Marcello was in Guatemala 
on March 15, 1961, and was authorized to proceed to the United States and 
return within six months to Guatemala (J.A. 63, 64). This was the docu- 
ment utilized to effectuate Marcello's entry into Guatemala and this was 
the only negotiation for Marcello's deportation there. 


3. A certificate of a State Department Director of Central American 
Affairs indicates that as of May 5, 1961, the Department of State had not 
received any representations from Guatemala qualifying its original ac- 
ceptance of Carlos Marcello as 2 deportee (J.A. 24). 


4. Affidavits of various immigration officers relating to the manner 
in which Marcello was deported on April 4, 1961, verify that he was seized 
on that date at about 1:00 p.m. when he reported pursuant to his release on 
parole by the Immigration Service. He was given no chance to pack his be- 
longings , bid farewell to his family, or telephone his immigration attorneys, 
but was whisked off to the airport and airborne by a private immigration 
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plane to Guatemala at 1:35 p.m. (J.A. 14, 21). This was all the 
notice Marcello had that the Immigration Service considered him a native 
and citizen of Guatemala and, therefore, deportable to that country. 


5, An affidavit of Gil Zimmerman of April 15, 1961, reviews the 
history of the Marcello case from the viewpoint of the Immigration Service. 
The Immigration file of Carlos Marcello was lodged with the Court below 
and will be lodged with this Court. It reveals: | 


(i) On December 30, 1952, deportation proceedings were in- 
stituted based solely on the ground that Marcello had been convicted in 
1938 of transferring marihuanna. 8 U.S.C. 1251(a)(11). Special Inquiry 
Officer Fred P. McCloskey found that Marcello, a native of Tunis, Africa, 
was deportable upon this ground (Opinion, February 20, 1953, Finding of 
Fact No.1). The opinion of the Board of Immigration Appeals dated June 
1, 1953, reaffirmed the findings of Tunisian nativity and upheld deporta- 
tion (5 I & N Dec. 261). In habeas corpus proceedings brought! to review 
this deportation order in the Eastern District of Louisiana , District Judge 
Skelly Wright (Misc. No. 854), as well as the Supreme Court of the the United 
States, Marcello v. Bonds, 349 US. 302 (1955), observed that Carlos Mar- 
cello was born in Tunis. This action attacked the constitutionality of the 

ex post facto application of the statute and the failure to conform to the 
separation of functions requirement of the Administrative Procedure Act. 
Marcello's deportation was upheld by a 5- $ vote of the Supreme Court. 


(ii) On June 29, 1955, counsel advised the District Director at 
New Orleans that Marcello designated France as the place of deportation 
pursuant to 8 U.S.C. 1253. Thereafter, the Immigration Service illegally 
sought to deport Marcello to Italy before the expiration of three months or 
a refusal by France to accept him. In Marcello v. Brownell, (Dc. Dist. 
of Col., Civil Action 2763-55), the Court of Appeals held this procedure 
improper on August $1, 1955 (No. 12,888). The complaint alleged and the 
government admitted that Marcello was born in Tunis, Africa. On July 19, 
1955, and September 6, 1955, letters to the French Consul Gene eral at New 
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Orleans executed by the Immigration Service again acknowledged that 
Marcello was bora in Tunis. 


(iii) On August 17, 1955, Marcello was illegally detained for 
deportation by the Immigration Service, even though there was then no 
country willing to accept him. U.S. ex rel. Marcello v. Nabers (No. 917 
Misc.), was filed in the Eastern District of Louisiana. The petition al- 
leged and the Immigration Service admitted that Marcello was born in 
Tunis, Africa. This action culminated in an order on September 16, 1955, 
requiring Marcello's release and three days’ notice of deportation. On 
October 10, 1955, a stipulation by counsel incorporating these terms was 
substituted. Thereafter, on October 20, 1955, the warrant of deportation 
was amended designating Italy as the place of deportation. A telegram was 
dispatched to counsel advising him of this fact. 


(iv) On April 12, 1956, the District Director at New Orleans 
advised counsel of the Immigration Service's intention to serve an order 
of supervision effective April 26, 1956. Counsel responded on April 24, 
1956, protesting the ‘substitution of an order which did not contain the 
“bond terms which are now in existence” (J.A. 70). Again, on April 30, 
1956, counsel specifically requested incorporation of the provision for 
three days’ notice of deportation. The New Orleans District Director de- 
nied this request by letter on May 3, 1956. 


On May 16, 1956, Civil Action No. 2046-56 (Marcello v. Brownell) 
was filed in the District of Columbia to review an order of supervision 
directing Marcello not to leave New Orleans without permission and the 
refusal of the Immigration Service to give him three days' notice of de- 
portation. The Government admitted allegations in the complaint that 
Marcello was born in Tunis. On October 30, 1956, Judge Matthews signed 
an order restraining apprehension or deportation of Marcello without three 
days’ notice. Thereafter, on November 1, 1956, the New Orleans District 
Director advised counsel that he intended to deport Marcello to Italy with- 
in seventy-two hours. Subsequent to the institution of this suit, the Im- 
migration Service was forced to modify the oppressive terms of the 


> 


| 
fi | 
supervision order in conformity with Marcello's contentions. United States 
vy. Witkovich, 353 U.S. 194 (1956). The case was subsequently See 


as moot in view of these modifications. | 
| 


(v) On March 25, 1956, the Immigration Service, the Depart- 
ment of State and representatives of the Italian Embassy met in Washing- 
ton, D.C. The Italian Government representatives left this meeting be- 
lieving that the Immigration Service had offered to forego the deportation 
of forty-nine Italian aliens if Italy would accept Marcello as a deportee. 
Subsequently , the Immigration Service denied that such an offer had been 
made, and at the same time Commissioner Swing declared: "] feel that 
the Italian Government must be advised that the United States will tolerate 
no further foreign interference with the administration of our immigration 
laws." (Letter of December 20, 1956, of Commissioner Swing to Deputy 


Under Secretary of State Loy W. Henderson). | 


In response to a request of the Italian Government for proof of Mar- 
cello's nationality, the State Department sent a note to the Italian Embassy 
on July 25, 1956, stating that Marcello was born in Tunis of an Italian 
father. Copies of birth certificates of Marcello's parents, thelr marriage 
certificate and Marcello's baptismal certificate (J.A. 65) showing birth 
in Tunis were enclosed. The State Department declared: 


person's citizenship status and his antecedents has 


| 
| 
| 
| 
"A thorough investigation of the facts relating to this 
| 
been made * * *," | 

| 


On November 28, 1956, Marcello instituted an action in Italy to es- 
tablish the fact that he was no longer an Italian citizen. The New Orleans 
District Director, who had advised the French Consul in Louisiana that 
Marcello was born in Tunis (Letter of September 6, 1955), was convinced 
that Marcello was an Italian national. On October 8, 1957, he demanded 
that Marcello's lawyers withdraw the Italian lawsuit , stating: | 

"We, therefore, now deem it to be our responsibility to | 

hereby place Mr. Marcello on official notice that we 
regard his Italian citizenship to be an established fact | 

| 
| 


** eT 
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Marcello's counsel responded on October 17, 1957, that this demand 
was outrageous. In 1958, Attorney General Rogers requested the Italian 
Government to expedite the Italian lawsuit (See letter of Italian Ambas- 
sador of February 6, 1958, to Attorney General Rogers). Throughout 1958 
and 1959 every month that Marcello reported to the Immigration Service 

was requested and refused to sign a statement prepared by the Service 
asking for an Italian passport. 


(vi) On November 5, 1956, Marcello filed an application with 
the Immigration Service pursuant to 8 US.C. 1253(h) claiming that he 
would be subject to physical persecution in the event of deportation to Italy. 
He was given two days notice of hearing on this application, denied the is- 
suance of subpoenas, refused an opportunity to take depositions and pre- 
vented a fair opportunity to present his case. This arbitrary action was 
the subject of review in the District of Columbia in Civil Action 2616-57, 
filed on October 17, 1957. On October 10, 1958, the Court of Appeals re- 
manded this case for a proper hearing. 


(vii) In 1961, the Immigration Service determined ex parte that 
Marcello was born in Guatemala, and on thirty-five minutes notice to him 
deported him to Guatemala upon the basis of a reentry permit describing 
him as a Guatemalan citizen (J.A. 63). 


(D) APPELLANT'S AFFIDAVITS 


. Affidavits of Carlos Marcello and his mother (J.A. 36, 38), as 
well as his baptismal certificate (J.A. 64), affirm his birth in Tunis, Af- 
rica, the fact that he was never in Guatemala prior to April 4, 1961, and 
the fact that the Guatemalan birth record is a forgery. 


. Affidavits of Marcello's attorneys in the United States and Italy 
affirm that he never claimed Guatemalan birth or Guatemalan citizenship 
(J. A. 39, 40). 


3. An affidavit of Michel Maroun of May 15, 1961 (J.A. 31), an 
American attorney who represented Marcello in Guatemala, states that 
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Marcello was deported with Maroun from Guatemala on May 4, 1961, that 
previously he had been advised by the Director of Immigration of Guate- 
mala that Marcello's: | 


"entry into Guatemala was illegal and that he would be de- 
ported. * * * Upon information and belief, and upon the 
basis of my conversations with Guatemalan officials, the; 
President of Guatemala never authorized the acceptance | 
of Carlos Marcello as a deportee. On the contrary, the | 

Guatemalan Government disclaims Carlos Marcello as 

one of its citizens and has specifically repudiated the per- 

mit of March 15, 1961, authorizing the departure of | 

'Calogers Minacore for the United States and his reentry 

into Guatemala’ ." | 


| 

4. An affidavit by Marcello's Guatemalan attorney , Jose de la Roca 
of June 6, 1961 (J.A. 52) asserts that Marcello was an inadmissible alien 
under Guatemalan law by reason of his birth in Africa and his narcotic con- 
viction, that the Guatemalan Immigration Chief was without authority to 
accept Marcello and that the President of Guatemala never authorized his 
entry. He further declares that Marcello was deported from Guatemala in 
May, 1961, by reason of his entry there under false papers. 


5. An affidavit of Jack Wasserman, dated June 13, 1961 (J.A. 52) 
attaches a Guatemalan official press release of June, 1961, received from 
Angel Arturo Rivera Garcia, Minister Counselor of the Guatemalan Embas- 
sy in Washington. This was represented to counsel as the "official view" 
of the Guatemalan Government. The official press release recites (J.A. 53): 


"Mr. Minacore or Marcello arrived at Guatemala, de- | 
ported from the United States on April 4 of this year, | 
and was admitted as a Guatemalan citizen under the 
guarantees given by the law to Guatemalans - goodor | 
bad - but further investigation proved that the original 
Birth Certificate was false and that the certified copy | 
had been obtained from it. In view of these circumstances 
and of the fact that this man is, then, not a Guatemalan but 
a dangerous racketeer in New Orleans, La., U.S.A. the | 
Guatemalan immigration authorities deported him from 
this country on May 4th of this year." | 


| 
| 
| 
| 
i 
| 
if 
| 
i 
| 
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(E&) PROCEEDINGS BELOW 


{i) The Three Judge Court. At appellant's request and upon the 
basis of Wolf v. Boyd. 287 F. 2d 520 (C.A. 9, 1961), a three judge District 
Court was convened. The third cause of action herein attacked removal 
to Guatemala as contrary to the Fifth and Eighth Amendments and injunc- 
tive relief was requested. The three judge court disssolved itself and re- 
mitted the cause to Judge Holtzoff on May 12,1961, for further proceed- 
ings after entry of an order which recited (J.A. 28): 

“The court having concluded that no injunction shall issue 
and being satisfied that the allegations of plaintiff's com- 
plaint present only a claim of unconstitutionality of the 


result obtained by the use of a statute which has not been 
attacked as unconstitutional * * *." 


(ii) The District Court. Judge Holtzoff treated appellees’ motion 
to dismiss (J.A. 11) as a motion for summary judgment. The matter 
came on before him on cross motions for summary judgment (J.A. 29). 


1. Judge Holtzoff ruled that whether the Guatemalan birth certifi- 
cate was a forgery was immaterial (J.-A. 61). 


2. Despite the requirement of the statute that deportation first be 
to the country of an alien's citizenship and thereafter only to another coun- 
try willing to accept him where deportation elsewhere is impracticable 
[8 U.S.C. 1253{a)], despite the Government's acknowledgment that depor- 
tation to Guatemala was to Marcello’s country of citizenship (J.A 16, 43), 
a fact verified by the reentry permit (J.A. 63) , despite the misrepresenta- 
tions perpetrated upon the Government of Guatemala, the District Court 
upheld deportation there pursuant to 8 U.S.C. 1253(a)(7) (J-A. 59, 61). 


Judge Holtzoff found that Guatemala accepted Marcello as a deportee 
even though that Government erroneously received him as a Guatemalan 
citizen upon false representations by American officials and later repudi- 
ated this acceptance (J.A. 61). 


11 


4, Judge Holtzoff refused to give weight to the official press release 
of the Guatemalan Government repudiating acceptance of Marcello, being 
of the opinion that it had no more evidentiary value than a newspaper arti- 
cle (Transcript, June 16,1961, p. 3). Instead, he ruled that a State De- 
partment certificate that as of May 5, 1961, no repudiation had been re- 
ceived by State Department officials in Washington was controlling (J-A. 61). 


5. Judge Holtzoff found that no rights of appellant had been violated, 
although he questioned the manner in which deportation was accomplished 
(Transcript, May 19, 1961, p. 17). | 


6, Judgment was entered for appellees (J.A. 49) and motions for 
reconsideration (J.A. 50) and to vacate (J.A. 57) were denied. This ap- 
peal followed. 


STATEMENT OF POINTS | 
Appellant relies upon the following points in the appeal herein: 


1. The District Court erred in remanding the cause to a single judge 
to decide the merits herein. A single District Judge was without jurisdic- 


tion to consider the same. 


2. The District Court erred in granting summary judgment to ap- 
pellees herein. | 


3. The District Court erred in not considering facts conceded by 
appellees pursuant to Local Rule 9(h). | 


4. The District Court erred in giving controlling weight to the cer- 
tificate of Catherine W. Bracken of the Department of State. 


5. The District Court erred in not granting appellant's motion for 
summary judgment. | 


6. The District Court erred innot granting appellant's motion to re- 
consider and appellant's motion to vacate the judgment herein. 
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7. The District Court erred in deciding that appellant's deportation 
to Guatemala was proper pursuant to 8 U.S.C. 1253. 


8. The District Court erred in deciding that appellees could deport 
appellant to Guatemala on the ground that such country was at one and the 
same time a country: 


(a) of appellant's birth; 
{b) of his nationality; and 
{c) one willing to receive him. 


9. The District Court erred in deciding that appellant's deportation 
to Guatemala was proper, even though no findings had been made that the 
country of appellant's citizenship was unwilling to accept him. 


10. The District Court erred in deciding that appellant's deportation 
to Guatemala was proper as “any country which is willing to accept such 
alien into its territory," even though there was no finding that deportation 
to any of the other countries specified in 8 U.S.C. 1253 was impracticable, 
inadvisable or impossible. 


11. The District Court erred in deciding that appellant's deportation 
to Guatemala was proper, even though appellees misrepresented appel- 
lant's birth place and nationality to Guatemala in order to secure his entry 
into that country. 


12. The District Court erred in deciding that appellant had been ac- 
cepted by Guatemala without permitting him to demonstrate that such al- 
leged acceptance was subsequently repudiated by Guatemala and was viti- 
ated by the fraud and/or misrepresentation of appellees as to appellant's 
birth place and citizenship. 


13. The Court erred in upholding deportation to Guatemala where 
it appeared that under the law of Guatemala the appellant was inadmissible 
to that country and could not lawfully be permitted to enter its territory. 


14. The Court erred in holding that 8 U.S.C. 1253(a)(7) as applied 
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to the appellant, who is not a native, not a citizen, and never a resident of 
Guatemala, who was born in Tunis and who was brought to the United States 
as a lawful permanent resident in 1910 when an eight-month-old infant, and 
who has lived continuously in the United States, is not in violation of the 
constitutional prohibition against cruel and unusual punishment. 


15. The District Court erred in ruling that appellant's deportation 
was proper, notwithstanding his summary removal and kidnapping and the 
denial to him of counsel at the time of his apprehension and deportation. 

| 


16. The District Court erred in deciding that the deportation of ap- 
pellant was proper, notwithstanding the denial to him of three days’ notice 
required by the order of Mr. Justice Black and the stipulation which was 
substituted for the same. | 


CONSTITUTIONAL PROVISIONS 
STATUTES AND REGULATIONS 
INVOLVED 


The Fifth Amendment provides in part that no person shall: 


"be deprived of life, liberty, or property, without due proc 
ess of law." 
| 


The Eighth Amendment provides: 


"Excessive bail shall not be required, nor excessive fines 
imposed, nor cruel and unusual punishment inflicted." | 


Section 243(a) of the Immigration and Nationality Act of 1952, 8 U.S.C. 
1253(a) provides: 


"The deportation of an alien in the United States provided | 
for in this Act, or any other Act or treaty, shall be di- | 
rected by the Attorney General toa country promptly 
designated by the alien if that country is willing to accept 
him into its territory. * * * [Where such designation is | 
unavailable] deportation of such alien shall be directed to 
any country of which such alien is a subject, national, or! 
citizen if such country is willing to accept him into its ter- 
ritory. If the Government of such country fails to finally 
advise the Attorney General or the alien * * * whether that 
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“government will or will not accept such alien into its ter- 
ritory, then such deportation shall be directed by the At- 
torney General within his discretion and without neces- 


sarily giving any priority or preference because of their 
order as herein set forth either - 


"(1) to the country from which such alien last entered the 
United States; 
*x * * 
(3) to the country in which he was born; 


* * * 


(7) if deportation to any of the foregoing places or coun- 
tries is impracticable, inadvisable, or impossible , then 
to any country which is willing to accept such alien into 
its territory.” 


8 Code of Federal Regulations 243.1 provides: 


"Issuance of warrants of deportation; country to which alien 


shall be de! - cost of detention; care and attention of 
alien - (a) Issuance. A warrant of deportation shall be 


based upon the final order of deportation and shall be issued 
by a district director or an immigration officer acting for 
him.” 


Section 10 of the Administrative Procedure Act, 5 U.S.C. 1009, pro- 
vides that: 


"Any person suffering legal wrong because of any agency ac- 
tion, or adversely affected or aggrieved by such action with- 
in the meaning of any relevant statute, shall be entitled to 
judicial review thereof.” 


SUMMARY OF ARGUMENT 


Jurisdiction exists to review a deportation order after an alien's re- 
moval from the United States as Judge Holtzoff ruled below. Kokoris v. 
Johnson, 195 F. 2d 518 (C.A. 4, 1952); Estrada v. Ahrens, 296 F. 2d 690 
(C.A. 5, 1961). 


The complaint (Par. 33) attacks the constitutionality of the deporta- 
tion statute authorizing removal of an alien to any country willing to accept 
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him, 8 U.S.C. 1253(a)(7). The three judge court erroneously dissolved it- 
self and a single District Judge lacked jurisdiction to render summary 
judgment. Wolf v. Boyd, 287 F. 2d 520 (C.A.9, 1961). 


In the face of a concession by appellees that appellant was removed 
to Guatemala on April 4, 1961, as a citizen and native thereof (J.A. 16,19), 
and in the light of uncontradicted documentary proof to this effect (J.A. 63), 
Judge Holtzoff erred in finding aceptance by Guatemala as any country will- 
ing to receive appellant under 8 U.S.C. 1253(a)(7) (J-A. 59, 61). Deporta- 
tion to any country willing to receive an alien cannot be effectuated unless 
there is a finding that deportation is impracticable to the other countries, 
including that of his citizenship and nativity. (H. Rept. 1192, 81st Cong., 
1st Sess.). No such finding was made here administratively or judicially. 
Moreover, the warrant of deportation must be based on the final order of 
deportation. Mahler v. Eby, 264 U.S. 32 (1924); 8 C.F.R. 243.1(a). Ad- 
ministratively and judicially it was determined here that appellant was born 
in Tunis, Africa. Marcello v. Bonds, 349 U.S. 302 (1955); 5 I & N Dec. 261. 


Deportation can only be effectuated where there is a country *willing 
to accept an alien into its territory. Rogers v. Lu, 262 F. 2d 471 (C.A. 
D.C., 1958). Deportation to Guatemala was effectuated upon the basis of 


alleged Guatemalan citizenship of Marcello founded upon a false Guate- 
malan birth record (J.A. 6, 68). [Judge Holtzoff believed that the existence 
of a forged Guatemalan birth record was immaterial and that jit, therefore, 
posed no issue of fact (J.-A. 61) ]. Guatemalan acceptance of Marcello 
based upon this false premise and upon misrepresentations of our immi- 
gration officials (J.-A. 19) was in fact no acceptance at all. Ex Parte Saadi, 
26 F. 2d 458 (C.A. 9, 1928). It was subsequently repudiated by the Guate- 
malan Government which deported Marcello on May 4, 1961, upon the ground 
of illegal entry (J.A. 52, 53). The deportation statute requires honesty by 
our immigration officials in its representations to a receiving country. U.S. 
ex rel. Scala Di Felice v. Shaughnessy, 114 F. Supp. 791 (D.C. S.D. N.Y., 
1953). Deportation or departure of an alien founded on error or dishonesty 
of our officials cannot be upheld. McLeod v. Peterson, 283 F. 2d 180 (C.A. 
3, 1960). 
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When appellant was deported on April 4, 1961, from the United States 
he was given thirty-five minutes notice of the Immigration Service's new 
ex parte determination that he was born in Guatemala, his accompanying 
attorney was detained (J.A. 40), he was denied effective assistance of 
counsel , Handlovitz v. Adcock, 80 F. Supp. 425 (ED. Mich., 1948) , and 
his constitutional right of access to the courts. This shocking deprivation 
of constitutional rights vitiated the legality of his deportation. In addition, 
deportation without three days advance notice violated a stipulation with the 
Solicitor General entered in this case (J.A. 71). Accordingly , the decision 
below should be reversed. 


ARGUMENT 


I 


THE DISTRICT COURT LACKED JURISDICTION 
TO GRANT SUMMARY JUDGMENT 


The three judge court had before it appellees’ motion to dismiss 
which was later treated as a motion for summary judgment. We submit 
for the reasons set forth in our motion to reverse and remand filed in 
this Court, that Paragraph 33 of the third cause of action did attack the 


constitutionality of 8 U.S.C. 1253(a)(7). Our complaint is worded exactly 
as that in Bauer v. Acheson, 106 F. Supp. 445 (1952). If the complaint 
liberally construed, Machado v. McGrath, 89 App. D.C. 70,193 F. 2d 706 
(C.A. D.C., 1951), does attack the constitutionality of the statute, then the 
three judge court erroneously remanded the cause to Judge Holtzoff and 
under Wolf v. Boyd, 287 F. 2d 520 (C-A. 9, 1961), Judge Holtzoff lacked 
jurisdiction. 
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suf 


APPELLANT WAS REMOVED TO GUATEMALA 
AS A GUATEMALAN CITIZEN AND NATIVE 
UPON FALSE REPRESENTATIONS WHICH 
VITIATED ANY ACCEPTANCE BY GUATEMALA 
| 
Judge Holtzoff decided that if Marcello were deported illegally, he 
had a right to return (J.A. 60). From this ruling no cross-appeal has been 
taken. The Government is, therefore, foreclosed from attacking this deter- 
| 
mination. United States v. Munsingwear, 340 US. 36, 39 (1950). To this 
we add that even though appellant was removed to Guatemala, jurisdiction 
exists, as Judge Holtzoff ruled, to declare such removal illegal. Estrada 
y. Ahrens, 30 L.W. 2253 (C-A. 5, Nov. 30,1961); Kokoris v. Johnson, 195 
F. 2d 518 (C.A. 4, 1952). | 
| 
| 
| 


A. 8 U.S.C. 1253(a) Initially Requires Deportation to | 
the Alien's Country of Citizenship. Guatemala was 
Selected as Marcello's Country of Citizenship upon 
the Basis of His Asserted Birth There. As He was 
not a Citizen of Guatemala, upon the Basis of Birth 


There, Deportation to that Country was Improper. | 
| 


We submit that it is abundantly clear that Marcello was a native of 
Tunis, Marcello v. Bonds, 349 U.S. 302 (1955); Marcello v. Kennedy, 194 
F. Supp. 748 (D.C. Dist. of Col., 1961). It is also clear that ello was 
removed to Guatemala solely as a citizen thereof based upon a false claim 
of Guatemalan birth’ and not by reason of Guatemala's reception of him 
"as any country willing to accept him." The District Court entered judg- 
ment in favor of appellees upon the ground that deportation to Guatemala 
was legal because "the Government of Guatemala has accepted the plaintiff, 
and once the acceptance was acted on and the plaintiff brought by our Gov- 
ernment to Guatemala and landed there, the transaction is at an end" (J.A. 61). 


Appellees contended that the Government could at the same time elect 
to deport Marcello to Guatemala as the country of his citizenship [Fourt. 


a EES EET | 
That Marcello was not born in Guatemala is now acknowledged by the Government 


in criminal proceedings involving appellant. United States v. Marcello, E.D. La., 
Criminal Action No. 28,365. 
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sentence of 8 U.S.C. 125S{a)], as the country of his birth [8 U.S.C. 1253 
(a)(3)], and as the country willing to accept him [8 U.S.C. 1253(a)(7)] (J.-A. 
16,43). Whether deportation was based upon birth in Guatemala , Guate- 
malian citizenship, or the fact that Guatemala accepted Marcello as a de- 
portee, produced equivocation from our Government officials. 


In arguing this case before the three judge court the United States 
Attorney claimed that Marcello was deported on April 4, 1961, solely as a 
citizen or native of Guatemala. Ina supplemental reply memorandum it 
was contended {p. 6): 


"At the time he (Immigration Service representative) made 
the designation, he had before him Guatemala's recognition 
of plaintiff as its national and/or native, evidenced by the 
travel document. Consequently, it appears that the deter- 
mination was made to deport plaintiff to Guatemala under 
the fourth sentence to Section 243(a) of the Immigration and 
Nationality Act, or subdivision 3 in that Section. So, this 
case does not necessarily involve any application of Section 
243(a)(7) of the Act. If, as plaintiff contends, he is not a 
native or national of Guatemala, then it would seem that his 
deportation to Guatemala should be regarded primarily as an 
erroneous application of the fourth sentence to Section 243(a) 
of the Act, or subdivision 3 in that Section." 


Oral argument evoked the comment by Mr. Zimmerman, Government 
attorney, on May 19,1961 (p. 23) that the Immigration Service effectuated 
deportation as a national of Guatemala: 


“THE COURT: But actually under which of those three pro- 
visions was the deportation effected? 

"MR. ZIMMERMAN: Under all three, Your Honor, alterna- 
tively ,as we have set forth in the affidavits attached to our --. 


“THE COURT:| But did Guatemala accept him as a citizen 
or as a person born within its borders or under the blanket 
provision ? 


‘MWR, ZIMMERMAN: The document that Your Honor has be- 
fore you indicates that he is a national of Guatemala. On the 
reverse side, on the back side it indicates he was born there. 
So that I would say that Guatemala accepted him as a national 

ternatively, accepted him as a ive, wou: 


OO ee eee 
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"gay probably it's as a national, Your Honor. (Underlining 
Saeed) | 


“THE COURT: In other words, under that first provision? 


"MR, ZIMMERMAN: I would think so.” 


| 
Notwithstanding this concession, the District Court ruled that de- 
| 
portation to Guatemala was valid under 8 U.S.C. 1253(a)(7). This overlooks 
the concession of Mr. Zimmerman, the reentry permit and the specific 


language and history of this subsection. 


| 
Deportation to any country willing to accept an alien can only be ef- 
| 
fectuated after an administrative finding that all other possibilities are 
impracticable or impossible. There is no such finding herein. The statute 


says: | 
| 
"(7) if deportation to any of the foregoing places or coun-+ 
tries is impracticable, inadvisable, or impossible, then 
to any country which is willing to accept such alien into! 
its territory" [8 U.S.C. 1253(a)]. | 

In commenting on this section when it was first proposed (H. Rept. 
1192, 81st Cong., 1st Sess.) the House Committee on Immigration observed 


at Page 5: 


"Finally, if these efforts (to deport elsewhere) fail, he | 
may be deported to any nation which is willing to accept 
such alien into its territory." 
Attorney General Clark's analysis contained at Page 12 of the same 
| 
report states: | 
"If he cannot be sent to any of these places, then he is to 
Sent to any country willing to accept him." | 
| 
It is, therefore, clear beyond doubt that subsection 7 cannot be in- 
| 
voked until the preceding subsections are first exhausted. Therefore, 
the Immigration Service could not invoke three subsections, including 8 
U.S.C. 1253(a)(7), at one and the same time. Before deporting to any coun- 
try willing to accept Marcello, it was necessary administratively to deter- 
mine that the country of his birth and citizenship were unwilling to receive 
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him and that deportation elsewhere was impossible. This the Immigration 
Service failed to do. On the contrary, it invoked and utilized Guatemala as 
the country of birth and citizenship and therefore could not invoke 8 U.S.C. 
1253(a)(7). And deportation to Guatemala, therefore, can only be upheld if 
that country was in fact the country of his birth or citizenship -- an issue 
which the District Court refused to reach. Moreover, it is clear from the 
affidavits of Marcello and his mother, in addition to his immigration file 
and the prior proceedings herein, that he never had any claim to Guatemalan 
birth or Guatemalan citizenship (J.A. 36, 38, 65). 


B. Guatemala's Acceptance of Marcello was Procured 
by False Representations and Governmental Fraud 
and was Subsequently Repudiated by Guatemala. 
Appellees resorted to the following deceit and artifice to secure a 
Guatemalan reentry permit for Carlos Marcello and his entry into that 
country on April 4, 1961: 


(i) They misrepresented to Guatemala through E. DeWitt Marshall, 
District Director in Mexico, that Carlos Marcello's name was Calogers 
Minacore. No mention was made of his legal name, Carlos Marcello. This 
was concealed. 


ii) They misrepresented that Carlos Marcello was born in Guatemala 
and was 2 citizen of Guatemala. 


(iii) They misrepresented that Carlos Marcello was in Guatemala on 
March 15, 1961. 


(iv) They misrepresented that Carlos Marcello was a merchant. Mar- 
cello has never claimed this as his occupation. 


All these facts appear from the reentry permit secured by E. DeWitt 
Marshall in March, 1961 (J.A. 63) , and from an affidavit of the said official 
executed on April 10,1961 (J.A. 18-20). 


The fact is that under the immigration laws a warrant of deportation 
must be based upon the final order of deportation. Mahler v. Eby, 264 U.S. 32 
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(1924); 8C.F.R. 243.1(a). Moreover, a finding of alienage is jurisdictional. 
U.S. ex rel. Bilokumsky v. Tod, 263 U.S. 149 (1923). Here, the finding of 
alienage and the order of deportation were predicated on a finding of birth 
in Tunis. In disregard of this, and in derogation of the law, Marcello's de- 
portation to Guatemala was arranged. | 


Marcello was deported to Guatemala as a citizen of that country based 
on the claim of Guatemalan birth. The Guatemalan reentry permit (J.A. 63) 
and the Government's admission establishes this beyond any doubt. The fact 
is that this reentry permit was not issued erroneously, but as a result of 
misrepresentation and deception. The Government's pleadings under Local 
Rule 9(1) admit (J.A. 48) appellant's statement of material facts alleging 
(J.A. 29-31): 


* * * * +, 


"(2) That plaintiff was not born in Guatemala and that the Guatemalan 
birth record of October 30, 1956, utilized by agents of the defendants to 
procure his entry into Guatemala was based upon a forged birth record.” 


* * * x * 


1(4) Plaintiff was not in Guatemala on March 15, 1961." | 


* * * x x) 


(12) ‘The Guatemalan Government has determined that Carlos Mar- 
cello was not born in Guatemala, that he is an alien and that his entry into 
Guatemala was illegal. | 

"(18) On May 4, 1961, the Guatemalan Government deported Carlos 
Marcello to El Salvador." | 


(14) The President of Guatemala has not approved the reentry permit 
of March 15, 1961, issued to plaintiff by his Chief of Immigration. On the 
contrary, the President of Guatemala and the Guatemalan Government have 
repudiated the said reentry permit. 


"(15) E. DeWitt Marshall and the Immigration Service were aware that 
Carlos Marcello was not in Guatemala on March 15, 1961, when the Guate- 
melan reentry permit was issued to him. 
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(16) The Guatemalan Government has no formal written declaration 
of acceptance of the plaintiff as a deportee. The only document authorizing 
plaintiff's entry into Guatemala is the reentry permit dated March 15, 1961. 
The said reentry permit authorizes the entry of one Calogers Minacore a 
native and citizen of Guatemala." 


In response to these allegations, the Government acknowledged that 
it was forced to admit them since it was unable to prove the contrary (J.A. 
48). These allegations are reinforced by the affidavit of June 6, 1961, of 
Guatemalan attorney Jose Luis de la Roca that the Guatemalan reentry per- 
mit was unauthorized and that Marcello was an inadmissible alien (J.A. 52). 
They are corroborated by an official press release of the Guatemalan Gov- 
ernment of June 1961, reading as follows (J.A. 53): 

"Mr. Minacore or Marcello arrived at Guatemala, deported 

from the United States, on April 4th of this year, and was 

admitted as a Guatemalan citizen under the guarantees given 

by the law to Guatemalans - good or bad - ; but further in- 

vestigations proved that the original Birth Certificate was 

false and that the certified copy had been obtained from it. 

In view of these circumstances and of the fact that this man 

is, then, not a Guatemalan, but a dangerous racketeer in 

New Orleans, La., U.S.A., the Guatemalan immigration 

authorities deported him from this country on May 4th of 

this year.” 

Judge Holtzoff refused to credit this official press release, treating 
it as newspaper hearsay (Transcript, June 16,1961, p. 3). In this he erred. 
Shaughnessy v. Accardi, 349 U.S. 280, 289, 292 (1954) , accepted official 
press releases undenied by the Department of Justice. Here, we are con- 
cerned with a motion for summary judgment. Trial by affidavits is often 
unsatisfactory. See Eccles v. Peoples Bank, 333 U.S. 426, 434 (1947); 
Bergeron v. State Farm Mutual Automobile Insurance Co., 198 F. Supp. 
723, 726 (1961). The District Court's view that the official press release 
of Guatemala was inadmissible was premature and erroneous since its 
authenticity was not denied and its truth was otherwise acknowledged. 


Pursuant to Local Rule 9(1) " appellant alleged that Marcello's entry 


a 
Now Rule 9(h). 
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into Guatemala was illegal, that he was not born there, that he had been 
deported from Guatemala and that the Guatemalan President and Govern- 
ment never approved the reentry permit of March 15,1961, but on the con- 
trary repudiated it [Items 12-14 of plaintiff's Statement Pursuant to Rule 
9(1)]. In reply appellees questioned only Item 11 as incomplete and alleged 
as to all other allegations, including Items 12-14, that since they were not 


able to prove the contrary: | 


| 
| 


"defendants will not raise an issue regarding them for pur- 

poses of the pending cross-motions for summary ae a 

(J.A. 48). 

Where a fact is admitted in a pleading neither law nor equity requires 
the production of evidence to establish its existence. Bitterman v. Louis- 
ville & N.R. Co., 207 U.S. 205 (1907); Stolte v. Larkin, 110 1110 F. 2 2d 226, 232 
(C.A. 8, 1940); Smiths America Corp. v. Bendix Aviation Corp., 140 F. Supp. 
46 (D.C. Dist. of Col., 1956); 20 Am. Jur., p. 532. | 

On this state of the record, appellees admitted the crucial facts upon 
which appellant relied, that Marcello's entry into Guatemala was illegal, 
that he was not born there and that the reentry permit -- the acceptance 
utilized by appellees was repudiated. Despite this admission , the District 
Court relied upon a State Department communication of May 5, 1961, that 
it had not heard or received confirmation of this from the Guatemalan Gov- 
ernment (J.A. 24). The lack of communication or confirmation does not in 
any way qualify the contrary admissions made by appellees in pleadings 
filed on May 19, 1961. We submit that the District Court erroneously over- 
looked these admissions and that for the purposes of the motions for sum- 
mary judgment these crucial facts cannot be disregarded. 


C. The Immigration Service's Fraud and 
Misrepresentation Vitiated any Alleged 
Acceptance of Marcello by Guatemala 


as a Deportee. 
| 
Removal to Guatemala was accomplished by misconduct, misrepre- 
sentations and dishonesty of our immigration officials. Under these 


| 
| 
| 
| 
| 
| 
| 
1 


| 
| 
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circumstances, examination of the legality of Marcello's Guatemalan de- 
portation is appropriate. 


We are not concerned here with the case of a foreign country willing 
to accept an alien temporarily after truthful representations as to his back- 
ground and citizenship. See Tiam v. Kennedy, _ App. D.C. _, 293 F. 2d 
543 (C.A. D.C. 1961). Nor are we here involved with the review of political 
questions relating to foreign affairs. Curtiss-Wright Corp. v. United States 
299 U.S. 304, 319 (1936). Significantly, negotiations with Guatemala were 
conducted here by our Immigration Service. The immigration statute and 
regulations contain no provisions delegating power to the Immigration Serv- 
ice to conduct foreign affairs -- a function normally lodged in the State De- 
partment. 


We are here concerned, not with political or unreviewable foreign 
affairs functions, but with designation of the proper country of deportation, 
Thack v. Zurbrick, 51 F. 2d 634 (C.A. 6, 1931), whether the Immigration 
Service made misstatements to Guatemala, U.S. ex rel. Scala Di Felice v. 
Shaughnessy, 114 F. Supp. 791 (D.C. SD.N.Y., 1953) , and whether Guate- 
mala accepted Marcello as a deportee, Rogers v. Lu, 262 F. 2d 471 (C.A. 
D.C., 1958). The issue here is first whether Marcello was deported to 
Guatemala as a citizen or native of that country and secondly whether the 
Guatemalan reentry permit issued herein as a result of misrepresentations 
and indicating a willingness to accept a Guatemalan citizen and native, which 
permit was later repudiated, was a willingness to accept Marcello within 
8 U.S.C. 1253(a) and Rogers v. Lu, 262 F. 2d 471 (C.A. D.C., 1958). 


This is not like the case of an irregular arrest or the bringing of a 
person into the Court's criminal jurisdiction by "abduction." United States 
v. Sobell, 244 F. 2d 520, 525 (C.A. 2, 1957), and D' Agostino v. Sahli, 230 
F. 2d 668, 671 (C.A. 5, 1956), involved cases where persons were lawfully 
brought within the jurisdiction of the Court. These decisions rely upon 
Ker v. Hlinois, 119 U.S. 436, 444 (1886), which holds that the power of a 
court to try 2 person for a crime is not impaired by the fact that he is 
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brought within its jurisdiction improperly. In the Ker and Sobell cases 


the courts were careful to note that no misconduct was charged = inst 


United States Government officials. 


Deportation is not a criminal proceeding. Service of process by 
fraud or force in a civil case vitiates jurisdiction. Blandin v. Ostrander, 
239 F. 700 (C.A. 2, 1917); 72 C.J.S., pp. 1043, 1049. | 


Although irregularities in arrest prior to a deportation hearing are 
not subject to review, Bilokumsky v. Tod, 263 U.S. 149 (1923), an alien 


may seek review of deportation to an improperly designated country. 
| 


Judicial review is authorized to ascertain whether deportation is 

being directed to the proper country. Thack v. Zurbrick, 51 F. 2d 634 
(C.A. 6, 1931); Bellaskus v. Crossman, 164 F. 2d 412 (C.A. 5, 1947), re- 
versed without opinion solely for failure to determine correct place of de- 
portation (335 U.S. 840). In the Bellaskus case, Judge Sibley noted that 
next to the question of ejection, the place of deportation was most vital to 
the alien. 164 F. 2d at page 414. See also: U-S. ex rel. Wiczynski Vv. 
Shaughnessy, 185 F. 2d $47 (C.A. 2, 1950); U.S. ex rel. Harisiades v. 
Shaughnessy, 187 F. 2d 187 (C.A. 2, 1951). | 


An alien cannot be deported to a country unless that country expresses 
a willingness to accept him. Lu v. Rogers, 164 F. Supp. 320 (D C. Dist. of 
Col., 1958) , affirmed Rogers v. Lu, 262 F. 2d 471 (C.A. DC., 1958). Fail- 
ure to supply the receiving country with true, full or complete information 
about the alien vitiates the designation of the country of deportation. U.S. 
ex rel. Scala Di Felice v. Shaughnessy, 114 F. Supp. 791 (D.C. S.D. N.Y., 
1953). In the latter case, the Immigration Service was required to state 
the true facts regarding prior Canadian residence to the Canadian govern- 
ment. As in the Scala Di Felice case our Immigration Service was less 
than frank, truthful, and honest in its representations to Guatemala. It mis- 
represented Marcello's citizenship, his place of birth, his whereabouts and 
his name. Asa result, when Guatemala discovered the true facts it repudi- 
ated and declared null and void the travel papers upon which nfarcello was 
removed there. 
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An alien who enters the United States by fraud is not “accepted” into 
our territory. Fraud vitiates his visa. Jankowski v. Shaughnessy, 186 F. 
24 580 (C.A. 2, 1951). A person coming here under a false claim of citi- 
zenship not only procures no true acceptance but is held to have entered 
without inspection. Ex Parte Saadi, 26 F. 2d 458 (C.A.9, 1928), cert. 
denied 278 U.S. 616; U.S. ex rel. Volpe v. Smith, 62 F. 2d 808 (CA. 7, 
1933) , affirmed on other grounds, 289 U.S. 422, 424. Fraud prevents the 
mutual assent needed for a marriage contract. DiLorenzo v- DiLorenzo, 
174 N.Y. 467 (1903). American citizenship procured by an applicant through 
illegality or fraud is likewise a nullity because he was never entitled to it. 
Maney v. United States, 278 U.S. 17 (1928); Costello v. United States, 365 
U.S. 265, 283 (1960). 


Marcello, entering Guatemala upon 2 false claim of Guatemalan citi- 
zenship -- through the fraud and misconduct of our Government -- was not 
accepted into the territory of that country. On the contrary, the reentry 


permit was repudiated and completely nullified. 


The United States was never entitled to deport Marcello to Guate- 
mala as 2 Guatemalan citizen. Its fraud in accomplishing his removal 
there cannot accord the Immigration Service a greater claim than if it had 
acted honestly. 


Misconduct of the Government in removing a person from the juris- 
diction of the court, does not defeat a writ of habeas corpus. Cf. Ex Parte 
Endo, 323 U.S. 283 (1944). As Judge Holtzoff observed, governmental ac- 
tion in removing Marcello from the United States without affording him an 
opportunity to attack the legality of deportation to Guatemala does not pre- 
clude review of the legality of that action at this time (J.A. 60). 


In Delgadillo v. Carmichael, 332 U.S. 388 (1946) , the Supreme Court 


held that an alien who had left the United States involuntarily had not left 
the country for the purpose of making reentry, stating: 


"We might as well hold that if he had been kidnapped and 
taken to Cuba, he made a statutory entry on his voluntary 
return. Respect for the law does not thrive on captious 
interpretations." 
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Steffner v. Carmichael, 183 F. 2d 19 (C.A. 5, 1950), and and US. ex rel. 
Rubio v. Jordan, 190 F, 2d 573 (C.A. 7, 1951), both recognize that the execu- 
tion of a deportation order may be reviewed where the court is convinced: 

“that there was a gross miscarriage of justice in the ! 
former proceeding.” | 
| 

Here, there was governmental misconduct and 2 gross miscarriage 
of justice’ | 


See also: McLeod v. Peterson, 283 F. 2d 180 (C-A. 3, 1960), where 
the court disregarded an alien's departure since it was caused by an er- 
roneous immigration ruling. | 


Here the situation is stronger. Marcello was abducted aod removed 
pursuant to false representations, misconduct and bad faith of. our immigra- 
tion officials. Where an individual has been misled or wronged by the gov- 
ernment officials, the courts have been free to hold that "the government 
should always be a gentleman" and not take advantage of its error. Strock- 
strom v. Commissioner, 190 F. 2d 283 (C.A. D.C., 1951); Staten Island 
Hygenia Ice and Cold Storage Co. v. United States, 85 F. 2d 68 (C A. 2 
1936); Uyeno v. Acheson, 96 F. Supp. 510 (W.D. Wash., 1951); DiGirolamo 
v. Acheson, 101 F. Supp. 380-382 (Dist. of Col., 1951); Moser v. United 
States, 341 U. S. 41 (1951); Hong v. Acheson, 110 F. Supp. 60 (ND. Calif., 
1953); Gay v. Brownell, 120 F. Supp. 319 (D.C. Puerto Rico, 1954); Rueff_ 
v. Brownell, 116 F. Supp. 298 (D.C. N.J., 1953). The deliberate miscon- 
duct of the government cannot be the foundation for sustaining Marcello's 
removal to Guatemala. 


| 

Finally, we note the inapplicability of 8 U.S.C. 1101(g) which pro- 
vides that an alien who leaves the country while an order of depareai is 
outstanding: 


‘tghall be considered to have been deported in pursuance 
of law, irrespective of * * * the place to which he de- | 
parted." 


| 
| 
| 


This concerns an alien who departs voluntarily. In addition, it merely 


| 
| 
| 
| 
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creates a rebuttable presumption. If the presumption were conclusive it 
would be in violation of the Fifth Amendment. Manley v. Georgia, 279 U.S. 
1 (1928); Schlesinger v. Wisconsin, 270 U.S. 289 (1925); Heiner v. Donnan, 
285 U.S. 312 (1931). 


For the foregoing reasons, we submit that Carlos Marcello was not 
accepted by Guatemala into its territory and that his removal there was 
illegal. 


mm 


DEPRIVATION OF THE CONSTITUTIONAL RIGHT 
TO COUNSEL WHEN REMOVAL TO GUATEMALA 
WAS EFFECTUATED HEREIN VITIATED THE 
LEGALITY OF MARCELLO'S DEPORTATION 


The uncivilized removal of Marcello to Guatemala on April 4, 1961, 
was accomplished in true Gestapo fashion. Marcello reported to the Im- 
migration Service pursuant to his parole conditions as required on April 4, 
1961, at about 1:00 p.m. He was promptly seized, handcuffed , transported 
to the airport without personal belongings, opportunity to bid farewell to 
his family or consult immigration counsel. Philip Smith, an attorney, who 
awaited Marcello outside the Immigration Building, was shoved into a car 
with Marcello and refused permission to leave until Marcello had been 
placed aboard a private Immigration plane at 1:35 p.m. [Affidavit of Philip 
Smith, April 20, 1961 (J.A. 40); Affidavit of Carlos Marcello, April 7, 1961 
(J-A. 36) ]. During the five hour trip to Guatemala, Marcello was denied 
food in a seventy passenger plane with himself as the lone passenger. He 
was brought to a military airport in Guatemala and cast adrift illegally in 
that country without passport or travel documents, without funds, and with- 
out clothes other than those on his back. 


James L. Hennessy of the Immigration Service asserts in his affi- 
davit of April 15,1961 (J.A. 17-18) that these arbitrary tactics were nec- 
essary: 
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(i) To insure arrival by plane in Guatemala before nightfall. The 
plane returned from Guatemala that very evening. Immigration pilots ap- 
parently have no difficulty flying after dark. | 


(ii) The Service had determined that it had no power to detain Mar- 
cello "for any purpose or for any time not required as an incident to trans- 
portation out of the United States.” | 


| 
This is the same Immigration Service which detained Marcello from 
August 17, 1955, to September 6, 1955, without a place to send him. . 


Judge Holtzoff disbelieved, as everyone else will, these lame explana- 
tions of Mr. Hennessy. Said Judge Holtzoff on May 19, 1961 (p. 17): 


“THE COURT: I imagine that the immigration authorities, 
and I do not say that in any critical sense, acted precipi-| 
tously to prevent a writ of habeas corpus being applied for 
or something of that sort. 

‘MR. ZIMMERMAN: I think that was the result, Your Honor, 
but certainly not the intention. 


"THE COURT: No, it was more than the result. When this 
man walked into the office he was served with a notice of 
deportation and then and there he was handcuffed and ex-' 
pedited to the airport. He was given an opportunity to | 
communicate with counsel, but counsel was not permitted 
to leave the car in which the alien was being driven to the 
airport, so that counsel could not have applied for a writ 
of habeas corpus. 


"] suspect that the immigration authorities wanted to pre- 
vent any further delay by way of legal proceedings." | 
Marcello's deportation evoked bitter criticism. Senator Ervin of 

North Carolina, called on the Attorney General on April 6, 1961 , for a re- 
port, stating: 


? The courts geen, rule that an alien may be held for a reasonable period 
pending deportation efforts. U.S. ex rel. Kusman v. District Director, 117 F. Supp. 
$41 (S.D. N.¥., 1953). Instantaneous deportation after an alien's surrender is not 
required and Mr. Hennessy is well aware of this. 
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‘We are informed also that Mr. Marcello's attorney was 
prevented from assisting his client. If these reports are 
true, the use of such methods would seem to represent a 
denial of that concept of justice and fairness for all indi- 
viduals which is inherent in the American system of gov- 
ernment.” 


The Washington Post editorialized the same day: 


'* * * however undesirable an alien Marcello may be, he 
is entitled to be dealt with in accordance with due process 
of law. Commissioner Swing needs to be reminded that 
he heads the Immigration Service of a free country.” 


The New York Times followed with an editorial on April 11, 1961: 


“Attorney General Robert F. Kennedy evidently not know- 
ing such tactics would be used on Marcello, said subse- 
quently that ‘he would have used different steps.' But 
that comment is not adequate. The Immigration Service 
is under his charge, and he cannot escape responsibility. 
Mr. Kennedy should publicly instruct the Immigration 
Service to avoid such police state tactics." 


The summary removal of Carlos Marcello on April 4,1961, was in- 
tended and calculated to deprive him of counsel and an opportunity to seek 
redress in the courts to demonstrate the illegality of deportation to Guate- 
mala upon false and fraudulent travel papers. 


Deportation was effectuated in violation of Marcello's constitutional 
right to the effective assistance of counsel. An alien ordered deported is 
entitled to effective assistance of counsel. Handlovitz v. Adcock, 80 F. 
Supp. 425 (E.D. Mich., 1948). The constitutional right of due process re- 
quires it. The Japanese Immigrant Case, 189 U.S. 86 (1902); Chew v. 
Colding , 44 US. 590 (1952); Powell v. Alabama, 284 U.S. 45 (1931); 
Johnson v. Zerbst, 304 U.S. 458 (1938). 


This gross violation of Marcello's constitutional right to counsel -- 
at a time when he needed it most (Cf. Hamilton v. Alabama, Sup. Ct. Oct. 
1961, 30 L.W. 4005) vitiated the legality of his deportation to Guatemala. 
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APPELLANT'S DEPORTATION WITHOUT THREE 

DAYS ADVANCE NOTICE AND IN VIOLATION OF 
A STIPULATION BETWEEN THE SOLICITOR 
GENERAL AND HIS COUNSEL WAS ILLEGAL 


U.S. ex rel. Marcello v. Nabers (No. 917 Misc., E.D. La., 1955) 
culminated in an order by Mr. Justice Black on September 16, 1955, re- 
quiring appellant's release and provided that he should appear for deporta- 
tion "upon three days notice" by the immigration authorities. Thereafter, 
a stipulation was entered on October 10, 1955, between the Solicitor General 
and appellant's counsel incorporating this provision and substituting ad- 
ministrative bail (J.A. 71). Mr. Justice Black's order was then vacated as 


moot. | 


The stipulation between the parties here in the context of the prior 
order of Mr. Justice Black clearly contemplated that appellant not be taken 
into custody until three days advance notice of his proposed deportation. 
The stipulation was never vacated by agreement of the parties and had a 
binding effect on appellees. United States v. Town of Clarksvill e, 224 F. 


2d 712, 713 (C.A. 4, 1955). | 


Judge Holtzoff; we submit, erroneously interpreted this stipulation. 
He stated (Transcript, May 19, 1961, p. 18): | 
"T do not see any requirement of a three-day notice. The 


only requirement was the other way, that the bondsman 
must have three days notice to produce the alien." 


This is contrary to the position taken by the Government in Marcello 
y. Brownell, Civil Action 2046-56, District of Columbia, and in this Court 
in the same case (No. 18,653-13,655) where it was asserted that the stip- 
ulation terminated on April 26, 1956, by ex parte action of the Immigra- 
tion Service. 


We submit that the stipulation is not ambiguous. Marcello was to 
"appear for deportation upon three days notice." He and his bondsman 
were to have "three days notice." The stipulation and the bond were not 
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only for the benefit of the bondsman but also for Marcello's protection. 
We submit that deportation to Guatemala in violation of this stipulation was 
illegal. 


CONCLUSION 


For the foregoing reasons, the District Court erred in entering judg- 
ment for appellees and in denying appellant's motion for judgment. 


Respectfully submitted, 


JACK WASSERMAN 


DAVID CARLINER 
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Washington, D.C. 
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No. .16,553 
COUNTERSTATEMENT OF QUESTIONS PRESENTED 


Appellant, an alien, was under an indisputably-valid 
Order of Deportation for many years. Finally, the Govern- 
ment summarily ousted him to Guatemala under the out- 
standing Order of Deportation. Appellant commenced this 
action while in Guatemala as a deportee. He sought manda- 
tory and prohibitory injunctive relief against enforcement 
of the immigration law in his case, and a declaratory judg-" 
ment on judicial review as to only the validity of the 
execution of the indisputably-valid Order of Deportation. 
After the District Court ruled against him, he illegally 
reentered the United States. 

In view of the foregoing, the questions presented, in the 
opinion of the appellees, are as follows: 


1. Whether the District Court had jurisdiction (in the 
strict sense) ? 


2. Whether, in view of the considerable public interests 
involved, the total want of equity in appellant’s case war- 
rants this Court to decline to exercise equity jurisdiction 
in this cause? 


3. Whether appellant’s illegal reentry after deportation 
has mooted this litigation, in whole or part? 


4. Whether, after the Three-Judge District Court con- 
vened in this cause pursuant to 28 U.S.C. 2282 and 2284, 
had finally denied appellant’s application for preliminary 
and permanent injunction; dissolved itself; and remitted 
the remaining issues to the Single-Judge District Court for 
appropriate disposition, the Single-Judge District Court 
then came to have proper jurisdiction to grant summary 
judgment? 


Ba 


5. Whether the Government fully complied with all stat- 
utory requirements in designating and effecting appel- 
lant’s deportation to Guatemala? 

6. Whether appellant was entitled to any three-days 


advance notice of deportation and, if he had ever had any 
such right, did he knowingly abandon all claim thereto? 


7. Whether under all of the circumstances here the 
validity of the execution of appellant’s deportation to Guate- 
mala is in any way affected by his claim to deprivation of 
effective assistance of counsel? 


Counterstatement of the case 
A. Background of suit 


B. Main issue on ultimate merits: The Government’s compli- 
ance with provisions of Section 243(a) of the Immigration 
and Nationality Act in designating.and effecting appel- 
lant’s deportation to Guatemala 


C. The District Court’s overruling of appellees’ objections to 
its jurisdiction (in the strict sense) 

D. The District Court’s overruling of appellees’ objection to 
its jurisdiction for want of equity in appellant’s case... . 

E. Apparent want of equity in appellant’s case 

F. Possible mooting of case by appellant’s illegal reentry to 


G. Appellant’s attack on jurisdiction of Single-Judge District 
Court to act after dissolution of Three-Judge District 


H. Subsidiary issues on ultimate merits: 


(1) Appellant’s claim of entitlement to three-days ad- 
vance notice of deportation 


(2) Appellant’s claim he was deprived of effective as- 
sistance of counsel when his deportation was 


I. The Government acquiesces in the District Court’s ruling 
that the Court had jurisdiction, but only under the par- 
ticular circumstances the Court found to exist in the case. 


TI. Especially in view of the considerable public interests in- 
volved, the total want of equity in appellant’s case would 
normally warrant this Court’s declining to exercise equity 
jurisdiction in the cause; but, since appellant’s illegal 
reentry to the United States has produced a criminal prose- 
cution and a new deportation proceeding which may both 
essentially rest upon the judgment of the District Court, 
it appears the public interest would be best served if this 
Court were to proceed to determine this appeal on the 
merits, thus finally settling the issue litigated here once and 
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III. Appellant's illegal reentry to the United States following 
his physieal deportation to Guatemala has mooted appel- 
lant’s application for preliminary and permanent injunc- 
tion; but it has not mooted declaratory judgment issue as 
to legality of summary execution of Order of Deporta- 
tion by his ouster to Guatemala. 


V. The Government fully complied with the provisions of Sec- 
tion 243(a) of the Immigration and Nationality Act in 
designating and effecting appellant’s deportation to Guate- 
mals 


Order of Deportation in appellant's 
deportation to Guatemala was valid 


AL Appellant was not entitled to any three-days notice 
‘of deportation; and in all events he knowingly 
abandoned his claim of entitlement thereto 

B. The validity of the execution of appellant's deporta- 
- tation to Guatemala is also not affected by his 
daim of deprivation of effective assistance of coun- 
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Rosget F, Kewnepy, Attorney GENERAL oF THE UNITED 
Srares anp Raymonp F. Farrett, Commissioner oF Taoa- 
GRATION AND NATURALIZATION, APPELLEES. 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 


This is a suit in equity. Appellant (the plaintiff below) 
appeals from a District Court order entered May 24, 1961 on 
cross-motions* for summary judgment, granting judgment 
for appelleesGhe defendants below). He also appeals from 


1 Appellees filed a motion to dismiss, supported by the certified 
administrative record, as well as a Department of State certifica- 
tion and affidavits. Appellant thereafter filed a motion for summary 
judgment, accompanied by affidavits. The District Court, treating 
appellees’ motion as a motion for summary judgment in accordance 
with Rule 12(b), F.R.C.P., heard the matter as on cross-motions 
for summary judgment. See its opinion, 194 F. Supp. at 750, text 
and fn. 1; J.A. 58. 

(1) 
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the District Court’s order of June 20, 1961 denying his 
motion to vacate judgment. (J.A. 3, 49, 50, 57.) 

Appellant is an alien. In the court below he sought 
a declaratory jadgment and judicial review of the deporta- 
tion action taken in his case by the Government; mandatory 
and prohibitory injunctive relief; an order adjudging ap- 
pellees in contempt of court; and issuance of a writ under 
the All Writs section, 28 U.S.C. 1651. He also applied for 
the convening of a Three-Judge District Court under 28 
TS.C. 2282 and 2284 to hear and determine his applica- 
tion for an injunction restraining the enforcement of the 
deportation statute for repugnance to the Constitution. 
(J-A. 4, 9, 25.) 

Appellees moved to dismiss for lack of jurisdiction (in 
the strict sense), for want of equity jurisdiction, and for 
failure to state a proper cause of action. (J.A. 11.) 

A Three-Judge District Court was duly convened. On 
May 12, 1961 the Three-Judge Court denied appellant’s 
application for preliminary and permanent injunction; or- 
dered its own dissolution; and remitted the cause to the 
Single-Judge Court for appropriate action, including fur- 
ther consideration of ‘‘such other questions as may have 
been raised and as may be presented in further proceed- 
+ 972 

The Single-Jndge Court held a hearing on the cross- 
motions for summary judgment pursuant to this mandate 
May 19, 1961. The court then overruled appellees’ juris- 
dictional objections, but granted them summary jadgment 
on the merits. On June 5, 1961 the court denied appellant’s 
motion for reconsideration. And on June 20, 1961 the court 
denied his further motion to vacate judgment. (J.A. 49, 50, 
57, 73.) 

Appellant appealed on July 6, 1961 from the District 
Court’s judgment, its order denying reconsideration, and 
its order denying motion to vacate judgment. Thereafter, 
on October 19, 1961, he filed in this Court a motion to re- 


2The opinion of the Three-Judge District Court is reported at 
194 F. Supp. 748; J.A. 26. z 
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verse and remand. It rested solely on appellant’s claim the 
Three-Judge District Court erred when it dissolved itself 
and remitted the cause to the Single-Judge Court for further 
proceedings and, hence, the Single-Judge Court thereafter 
acted without proper jurisdiction in the case. Appellees 
filed an Opposition. Appellant replied. On December 8, 
1961 this Court denied appellant’s motion to reverse and 
remand.® 


A. Background of Suit 


Appellant commenced this equity suit in the court below 
on April 5, 1961, while in Guatemala as a deportee. The day 
prior (April 4, 1961) appellant had been summarily ousted 
from the United States and physically deported to Guate- 
mala. This summary action was taken in the execution of 
a long-outstanding Order of Deportation. 

Deportation proceedings were instituted against appel- 
lant on December 30, 1952, based upon his conviction in 
1938 for violation of the Marihuana Tax Act. The Order 
of Deportation became administratively final on June 1, 
1953. 

Appellant thereafter litigated the validity of the Order 
of Deportation three times through the courts. Thrice, it 
was determined that appellant’s former ‘‘legally-protected 
interest’? to continued residence in the United States had 
been properly forfeited pursuant to law.‘ 


3 Appellees submitted a Supplementary Opposition on December 
7, 1961. Leave to file it was denied on December 11, 1961, inasmuch 
as this Court had already entered its denial of the motion on De- 
cember 8, 1961.: 

‘The validity of the Order of Deportation was first sustained 
against appellant by the Supreme Court on May 31, 1955. Marcello 
v. Bonds, 349 U.S. 302, reh. denied 350 U.S. 856 (October 10, 1955). 
That was on review in Habeas Corpus proceedings. Again, the 
deportation order was upheld as valid in a declaratory judgment- 
judicial review action under Section 10 of the Administrative Pro- 
cedure Act, brought in the District of Columbia. This Court on 
August 31, 1955 ruled the deportation order was valid, upon appel- 
lant’s appeal from the denial by the District Court of his motion 
for a temporary restraining order. No. 12,838. In that same case 
the District Court granted summary judgment on October 25, 1955, 
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The Government’s right to oust appellant from the United 
States as an undesirable alien is thus established as res 
judicata. Appellant does not here renew his rejected chal- 
lenge to the validity of the Order of Deportation outstand- 
ing against him. 

Appellant is presently attacking only incidents of his 
summary ouster from the United States under this con- 
cededly-valid Order of Deportation. The main thrust of 
his challenge is aimed at the Government’s designation of 
Guatemala as the country of deportation, and Guatemala’s 
acceptance of him into its territory as a deportee from the 
United States. For clarity, the facts relating to that issue 
are here set forth first. 


B. Main Issue on Ultimate Merits: The Government’s 
Compliance With Provisions of Section 243 (a) 
of the Immigration and Nationality Act in Desig- 
nating and Effecting Appellant’s Deportation to 
Guatemala. 


qd) The Government’s prior full satisfaction of antecedent 
statutory requirements. 


The District Court’s opinion contains the following suc- 
cinct statement of the undisputed material facts on this 
point (J.A. 58, 59): 


... [O]n May 31, 1955 the Supreme Court affirmed the 
deportation order . . . Thereupon, the Immigration and Natu- 
oS ela od EE 
sustaining the Order of Deportation. Civil Action No. 2763-55. 
No appeal was taken from that District Court decision. The Order 
of Deportation was sustained for the third time by this Court on 
June 13, 1957. Marcello v. Brownell, 100 U.S. App. D.C. 346, 245 
F2d 279. 

It is settled law that, when the validity of an Order of Deporta- 
tion is finally sustained on judicial review, whatever “legally pro- 
tected interest” the alien involved formerly had in continued resi- 
dence in the United States becomes “forfeited by ‘due process of 
law’” United States ex rel. Kaloudis v. Shaughnessy, 180 F.2d 
489, 490-491 (2d Cir. 1950). The alien’s status then comes to be 
entirely different from what it was before. See Jay v. Boyd, 351 
US. 345, 354 (1956); Chao-Ling Wang v. Pilliod, 285 F.2d 517, 
520 (7th Cir. 1960). 
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ralization Service instituted efforts to effectuate the deporta- 
tion previously ordered. 

... Marcello designated France as the country to which he 
wished to be deported. On July 21, 1955, the Immigration 
and Naturalization Service received a formal refusal on the 
part of the Government of France to accept Marcello. 


* * * * od 


After France refused to accept the alien, our Government 
attempted to deport him to Italy, but the Italian Govern- 
ment on August 9, 1955 withdrew [the] permission that it 
had previously granted . . . [for] . . . Marcello{’s] admission 
to Italy... .5 : 


The record also reflects the following undisputed facts * 
which supplement those stated above (J.A. 133, 139, 217- 
221): 


(i) France on September 9, 1955 confirmed its previous declina- 
tions to receive appellant into its territory. 

(ii) Following diplomatic representations made by our Govern- 

ment to the Italian government, the Italian Embassy on 
October 30, 1956 directed its Consul General at New Orleans 
to again validate an Italian travel document for appellant’s 
deportation to Italy. The Consul General did this on Octo- 
ber 31, 1956. However, on that occasion the travel docu- 
ment was validated for only one week. Its validity expired 
November 7, 1956. 
On October 30 and 31, 1956 appellant resorted to court, 
administrative and other actions which effectively prevented 
the Government from deporting him to Italy within the 
period of validity of this Italian travel document, or prior 
to the imposition of the bar to effectuation of appellant's 
deportation to Italy noted in (v) below. 

(iv) The Government sought to have the Italian Consul Gen- 
eral in New Orleans revalidate this Italian travel docu- 
ment for a further period. The Italian Consul General 
requested instructions in the matter from his superiors. 
While such instructions were being awaited, there was in- 
stituted in November, 1956 on appellant’s behalf an action 
in the Italian courts against the Italian Ministry for For- 
eign Affairs, seeking a judgment that he is not a national 
of Italy. 

(v) In connection with this Italian court action, an order in 
the nature of an injunction pendente lite was issued in 


5See infra at pp. 16-45 under the heading “Apparent Want of 
Equity in Appellant’s Case” for the factual details. 
*Idem. 
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appellant’s interest, barring the Italian government from 
validating a travel document for him until that litigation 
has been concluded. 

(vi) The Italian authorities have deemed themselves bound by 
this court order. The litigation in the Italian courts was 
still pending, and the injunction against issuing an Italian 
travel document for appellant was still in effect, on April 
4, 1961 when the Government effected his ouster to Guate- 
mala. 


(2) The Government's designation of Guatemala as the 
country of deportation under three headings, in the alterna- 
tive. 


The travel document impasse was solved in an unex- 
pected way. On February 14, 1961 the Italian government 
made available to a representative of our Government in 
Rome a copy of a Guatemalan birth certificate authentic 
on its face, which evidently related to appellant. This 
document was shown to have been duly certified by the 
proper Guatemalan officials before an American Consul in 
Guatemala on October 30, 1956. The copy of Guatemalan 
birth certificate for appellant had originally come into the 
hands of the Italian Consul General in New Orleans. It 
had been forwarded by him to the Italian Embassy in 
Washington, D.C. The Embassy, in turn, had transmitted 
it to the Italian Foreign Ministry in Rome. (J.A. 96, 97, 
135, 137.) 

Following our Government’s receipt of this birth cer- 
tificate, the Immigration and Naturalization Service (here- 
inafter referred to as the Service) obtained confirmation 
through the United States Embassy in Guatemala City on 
February 27, 1961 that there actually existed a record entry 
in the Guatamalan birth records which supported this birth 
certificate. (J.A. 98.) 

The Service thereupon determined there was reason to 
believe the certificate had been given to the Italian Consul 
General in New Orleans by appellant or by a person act- 
ing under his direction. It was also concluded there was 
reason to believe that Guatemala was the true place of ap- 
pellant’s birth. Along with other reasons, it was noted 
that—while appellant had been previously claiming birth 
in Tunis—no Tunisian civil birth record was ever located 
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for him. A record found of his baptism in Tunis showed 
an unusual 50 day interval between the stated date of the 
baptism and the stated date of birth there. (J.A. 98-99.) 

The Service further concluded that if Guatemala would 
accept appellant into its territory, he could legally and 
properly be deported to that country under Section 243(a) 
of the Immigration and Nationality Act on alternative 
grounds: The first choice was as a citizen of Guatemala. 
The second alternative was as a native of that country. 
And the last alternative was simply on the basis of Gua- 
temala’s acceptance of him as a deportee.” (J.A. 99.) 

The District Court’s opinion contains the following brief 
statement of the material facts on this point, which it 
found to be undisputed in the case (J.A. 59-61) : 


Later [after the Government’s efforts to deport appellant to 
France or to Italy had proved unavailing] there came into 
the possession of the United States*® a birth certificate tend- 
ing to show that . . . [appellant] . . . was born in Guate- 
mala... . 


* * * id e 


The Government . . ., through its proper representatives, 
requested permission from the Government of Guatemala for 
Marcello to be received by that country. Such permission 
was granted, as evidenced by a Guatemalan document issued 
by its appropriate officials. On the basis of that document 


™The Executive Assistant to the Commissioner of Immigration 
and Naturalization furnished this information in affidavit form. 
Appellant offered no evidence to the contrary. In the argument 
portion of his brief on this appeal, appellant endeavors to make out 
that in a supplemental reply memorandum Government counsel 
contradicted what the Executive Assistant averred in this connec- 
tion. Appellant errs. Government counsel’s argument was directed 
at the legal conclusion that could be drawn from the Service’s 
action, not at the evidential facts of the matter. Appellant also 
contends in his brief on appeal that Government counsel contra- 
dicted this statement of the Executive Assistant at the May 19, 
1961 court hearing. Again, appellant errs. The transcript of that 
hearing (at pp. 28-29) clearly shows that the court understood 
Government counsel’s position on the point to be the same as that 
stated in the Excessive Assistant’s affidavit. (J.A. 75-77.) 

* The factual details are fully set forth infra at pp. 32-36 under 
the heading “Apparent Want of Equity in Appellant’s Case.” 
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representatives of this Government brought the . . . [appel- 
lant] . . . to Guatemala, were permitted by the officials of the 
Guatemalan Government to land him there and leave him in 
that country. . . - 


Appellant’s complaint (J.A. 46) corroborates the Dis- 
trict Court’s view that these facts are undisputed in the 
case. The complaint shows: 


(i) Appellant acknowledged he had been physically removed 
from the ril 4, 1961 in 
of De- 


(ii) Appellant also conceded 
the acceptance of . . . [appellant] . . . as 8 depo 


Appellant contends that facts other than those con- 
sidered by the District Court are material to the issue 
whether Guatemala accepted him as a deportee from the 
United States. The court below rejected his claim and 
ruled that as a matter of law these other facts are im- 
material 


With respect to appellant’s assertion that events oc- 
curring in Guatemala after his admission to that country 
on April 4, 1961 (culminating in his expulsion from Gua- 
temala about a month later) are material facts, the Dis- 
trict Court ruled as follows (J.A. 61): 


___. Tt is urged in behalf of the . . . [appellant] . . . that sub- 
sequently to his arrival in that country the Guatemalan Gov- 
ernment eancelled its prior permission and seeks to expel the 
nye [appellant] . . . from its territory. 

Counsel for the Government present a formal communica- 
tion, dated May 5, 1961, directed to the United States Attor- 
ney by Katherine W. Bracken, Director of the Office of Central 
American and Panamanian Affairs of the Department of State, 
in which it is certified that the Department of State has re- 
ceived no representations from the Government of Guate- 
mala, either oral or in writing, which in any manner qualifies 
or changes its original acceptance of Carlos Marcello, also 
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known as Calogero Minacore, also known as Calogers, into its 
territory as a deportee from the United States. A communi- 
cation from the State Department such as this imports verity. 
The Court may not intrude into any negotiations between the 
Government of the United States and the government of a 
foreign country. The conduct of foreign relations is left solely 
to the President and his subordinates.® 


The District Court also rejected appellant’s claim that 
the circumstances under which the Government obtained 
Guatemala’s assent raise an issue of material fact. As 
already noted, the court determined that the established 
fact of Guatemala’s acceptance of appellant as a deportee 
from the United States was not affected by the attendant 
circumstance that the Government had utilized a birth cer- 
tificate purporting to show appellant’s birth in Guatemala. 
The court further ruled in this connection that appellant’s 
claim this birth certificate was based upon a forged entry 
in the original Guatamalan birth records raised no material 
issue of fact. The court stated (JA. 61): 


It is [further] contended [by appellant] that the birth cer- 


tificate showing . . . [he] _.. was born in Guatemala is a 
forgery and it is urged that this assertion raises an issue of 
fact to be tried. The Court is of the opinion, however, that 
the issue of fact, if there is one, is not material. The Gov- 
ernment of Guatemala has accepted the . . . [appellant] ..., 
and once the acceptance was acted on and the . . . [appellant] 
_. . was brought by our Government to Guatemala and landed 
there, the transaction is at an end. 


°In transmitting this certification, the Director, Office of Central 
American and Panamanian Affairs, gave assurance that if any 
representations were received in this connection from the Guate- 
malan government, the United States Attorney would be immedi- 
ately informed. (J.A. 113.) No information relative to receipt 
of any such representations was furnished the United States Attor- 
ney prior to decision in this case. (And it further appears that 
no such representations have been received to date.) (J.A. 86.) 
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C. The District Court’s Overruling of Appellees’ Objec- 
tions to Its Jurisdiction (in the Strict Sense) 


Appellees contended that the District Court lacked ju- 
risdiction (in the strict sense) on five grounds: 


(1) An alien’s legally protected interest to continued residence 
in the United States is forfeited when an Order of Deporta- 
tion finally vests in his case. The Order of Deportation had 
finally vested in appellant’s case. He was barred by the doc- 
trine of res judicata from challenging it. And he did not under- 
take again to challenge its validity in this action. Appellant 

ving concededly forefeited whatever legally protected in- 
terest he once had possessed to residence here; his deportation 
being an accomplished action; the Order of Deportation hav- 
ing been fully executed and being now functus officio; his pres- 
ence here if he were to return being still contrary to law, ap- 
pellant raised no proper case or controversy for adjudication 
by the court, by his claims relating solely to incidents of the 
execution of the indisputably-valid Order of Deportation. 
An alien physically outside the territorial limits of the United 
States and within the territory of another sovereign is beyond 
the control of any officer of the Government of the United 
States. Since the authority of the United States could no 
longer be exerted over appellant in Guatemala, there was for 
this additional reason no proper case or controversy before 
the court. 
An alien physically abroad who does not possess any legally 
interest to residence in the United States lacks 
standing to maintain an action on a claim of deprivation of 
ituti =| rights by Government officers act- 
ing for the United States in its sovereign capacity. The Con- 
stitution has no extra-territorial effect. And the scope of 
review of an immigration determination in a declaratory judg- 
ment action (or other form of review) under Section 10 of the 
Administrative Procedure Act remains as it traditionally has 
been in Habeas Corpus, so long as Congress continues to pre- 
scribe by statute that immigration actions of the Attorney 
General shall be “final.” (In other words, the scope remains 
limited to a claim of deprivation of a constitutionally-pro- 
tected right.) Apart from the Habeas Corpus statute, no other 
statute in force when appellant commenced this action from 
abroad confers a right upon aliens to obtain judicial review 
in our courts of an immigration determination made in his 
case. Hence, appellant’s complaint did not present a case or 
controversy within the court’s cognizance. 
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(4) Congress has clearly provided by statute that an alien who 

leaves the United States under an Order of Deportation is to 
be deemed deported in pursuance of law, and is thereafter 
subject to all exclusion provisions on attempted reentry; 
hence, any judicial action seeking the return of an alien de- 
ported under an indisputably-valid Order of Deportation 
would be seeking a result contrary to law, and is an un- 
consented suit against the United States in its sovereign ca- 
pacity. 
Congress has also clearly provided by statute that no alien 
outside the territorial limits of the United States and the pro- 
tection of our Constitution shall have standing to maintain an 
action challenging an immigration determination in his case; 
neither the Declaratory Judgment Act, nor the Administrative 
Procedure Act, nor any other statute, nor decisional law, gives 
any extraterritorial effect—so far as aliens are concerned— 
to the Constitution. (In other words, Congress has sufficiently 
expressed its will by statute so as to preclude judicial review 
in such a case as appellant’s.) Hence, no justiciable case or 
controversy is presented here. 


The District Court overruled the Government’s objec- 


tions. In its opinion, the court stated (J.A. 60): 


At the outset, Government counsel contend that this action 
does not lie. It was held, however, in the case of Shaughnessy 
v. Pedreiro, 349 U.S. 48, that the validity of a deportation 
under the Immigration and Nationality Act of 1952, may be 
reviewed judicially under the Administrative Procedure Act 
and that such review may be had by an action for an injunc- 
tion or for a declaratory judgment. It is argued that such an 
action lies only if it is brought while the alien is in this coun- 
try; whereas, in this instance, it was instituted after the de- 
portation had taken place and the alien was in Guatemala. 
The Court considers this distinction untenable. If the depor- 
tation were in fact and in law invalid, then the plaintiff would 
have the right to re-enter this country. Consequently, there is 
a justiciable controversy; there is a legal issue to be deter- 
mined. Moreover, it would not do to say that the Government 
may deprive a person of a judicial remedy by taking prompt 
action and presenting the courts with a fait accompli. I do 
not think that the courts are as powerless as that. 
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At the May 19, 1961 hearing in the case, the District 
Court made it clear the court recognized that appellant had 
for years harassed and obstructed the Government’s ef- 
forts to deport him in pursuance of law, by abuse of judicial 
and administrative processes. The court drew the inference 
from the undisputed evidentiary facts in the record before 
it that the Government had acted so summarily in effecting 
appellant’s deportation to Guatemala on April 4, 1961 in 
order to avoid any further involvement in dilatory court 
proceedings. In doing this, the court stated that while it 
did not make this inference ‘‘in any critical sense,’’ the 
court inferred that the Government ‘‘acted [so] precipi- 
tously to prevent a writ of habeas corpus being applied 
for or something of that sort.’’ (T., pp. 13, 17.) 

In rejecting Government counsel’s contention that, while 
this may have been the resulf, it certainly was not the Gov- 
ernment’s intention, when it sammarily deported the appel- 
lant to Guatemala, the court indicated that it appeared ‘‘the 
immigration authorities wanted to prevent any further de- 


lay by way of legal proceedings.’’ (Idem.) 


D. The District Court’s Overruling of Appellees’ Ob- 
jection to Its Jurisdiction for Want of Equity in 
Appellant’s Case. 


Appellees also contended that the District Court, sitting 
in the case exclusively as a court of equity, lacked jurisdic- 
tion on the additional equity ground that (J.A. 12): 


Under all of the circumstances of this case, and in view of 
... [sppellant’s] . . . prior course of conduct, relative to his 
leportation, weighed in its totality, and considering its im- 
pact upon the public interests of the United States in proper 
enforcement of its immigration laws, as well as proper and 
effective administration of the administrative and judicial 
processes of the United States, this bill is so lacking in 
equity as to require this Court, sitting in equity, to determine 
that the action should be dismissed for want of equity juris- 
dicti 
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The District Court overruled this additional objection to 
its jurisdiction which appellees raised, stating: ‘‘I am go- 
ing to entertain this action. If I have discretion, I am 
going to exercise it in favor of entertaining this action, 
although I am inclined to think that this is not a discre- 
tionary matter with me.’’ (J.A. 73.) 


E. Apparent Want of Equity in Appellant’s Case 


The want of equity in appellant’s case clearly appears 
from the record and other sources of which the courts may 
properly take judicial notice: 


(1) Public interests of large moment involved here. 


The Committee on the Judiciary of the House of Repre- 
sentatives in a 1958 report ° expressed its grave concern 
over the abuse of judicial process by undesirable aliens 
who institute repetitive litigation solely for the purpose of 
preventing or delaying indefinitely their deportation from 
the United States. The Committee cited appellant’s case 
as an example of the type of abuse of judicial process which 
had aroused its concern. 

The report * of the Committee on the Judiciary repro- 
duced several messages of the President to the Congress 
relative to this matter. The President’s message of Feb- 
ruary 8, 1956, in the part thereof reproduced in the House 
report, stated: 


... there is at the same time a significant need to strengthen 
the laws established for the wholesome purpose of ridding the 


% H.Rep. No. 2478, 85th Cong., 2d Sess. (1958), pp. 2-5, accom- 
panying HR. 13311, a bill to provide for direct judicial review of 
Orders of Deportation in the Courts of Appeal. A similar measure 
has since been enacted into law, P.L. 87-301, 75 Stat. 650, September 
26, 1961, adding a new Section 106 to the._Immigration and Nation- 
ality Act, 8 U.S.C.A. 1105a. 

1 Jd., p. 3. 
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country of the relatively few aliens who have demonstrated 
their unfitness to remain in our midst. Some of these persons 
have been found to be criminals of the lowest character, traf- 
ficking in murder, narcotics, and subversion. Constitutional 
due process wisely confers upon any alien, whatever the 
charge, the right to challenge in the courts the Government’s 
finding of deportability. However, no alien who has once had 
his day in court, with full rights of appeal to the higher courts, 
should be permitted to block his removal and cause unneces- 
sary expense to the Government by further judicial appeals, 
the only purpose of which is delay. I am concerned by the 
growing frequency of such cases involving as they often do 
the depraved and confirmed criminal. Accordingly, I have 
asked the Attorney General to submit to the Congress a legis- 
lative proposal that will remedy this abuse of legal process. 


Abuse of judicial process by repetitive suits to delay and 
frustrate deportation has concerned the Judicial Conference 
of the United States, as well as the Congress and the Presi- 
dent of the United States. The Judicial Conference of the 
United States went officially on record in 1959, and again 
in 1960, upon recommendation of its interested Committees, 
to express approval of proposed legislation seeking ‘‘to do 


away with delays which heretofore had been encountered 
as a result of repeated litigation in deportation proceedings, 
some of which had been carried on for many years.”’ * 


———— 


See Annual Report of the Proceedings of the Judicial Confer- 
ence of the United States, held September 16-17, 1959, at p. 8; 
Annual Report of the Proceedings of the Judicial Conference of 
the United States, held September 21-23, 1960, at pp. 30-31. 
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(2) Appellant’s prior course of conduct calculated to delay, 
frustrate and defeat his proper deportation to Italy 
through administrative and court stratagems; his vio- 
lation of statutory duty to cooperate in good faith with 
the Government in its efforts to effect his deportation; 
and his summary ouster to Guatemala largely the prod- 
uct of his own prior course of wrongdoing. 


(i) Appellant’s calculating actions at deportation hearing. 

At the deportation hearing held February 16, 1953, ap- 
pellant’s counsel, raising many objections to the proceed- 
ings, stated: ‘‘.. . I am doing what I consider my right to 
protect the ... [appellant] ... against eventually being 
caught [sic] with any waiver of his rights. .. .’’* 

Appellant elected not to apply for any form of discretion- 
ary relief from deportation, either in the form of suspen- 
sion of deportation or voluntary departure in lieu of depor- 
tation, at the deportation hearing. 

Also, asked at the hearing to specify the country of 
deportation in the event that his deportation were ordered, 
appellant declined to do so then, stating he ‘‘would have 
to decide that later.’’* 

The Special Inquiry Officer found appellant to be a de- 
portable alien and ordered him deported. 


(ii) Appellant’s stratagem of belatedly filing an application 
for suspension of deportation failed to accomplish any 
delay in the proceedings. 

After the close of the deportation hearing, appellant 
moved for reopening, in order to permit him to file an appli- 
cation for suspension of deportation. The Special Inquiry 
Officer denied appellant’s motion by an order dated March 
4, 1953 in which he noted: ** 


Counsel apparently clearly understood the nature of the re- 
lief for which he might apply and he declined to make any 


3 Ex, A, Part 1, T., p. 13. 
“Td., pp. 24-25. 

%Id., p. 26. 

1° Ex. A., Part 1. 
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application. He has set forth nothing in his motion to indi- 
cate any new facts or evidence that were not developed at 
the time of the hearing. The time to make application for 
suspension of deportation was during the hearing . . . . 


On the administrative appeal to the Board of Immigration 
Appeals, appellant pressed his belated application for sus- 
pension of deportation. The Board, despite the belatedness 
of the filing, considered the application on the merits, and 
denied it.* 

When the case came before the Supreme Court, that 
Court noted in its’ opinion :* 


... [There is every indication that the Board [of Immigra- 
tion Appeals] had not prejudged the case, since it considered 
the question on the merits although not bound to do so in 
view of petitioner’s waiver below. The Board denied the re- 
quested relief, giving reasons. . . . [A]ll had basis in the 


(iti) Appellant's belated filing of a designation of France as 
the country for his deportation; his prevailing on 
the Italian authorities in August, 1955 to suspend 
the validity of the Italian travel document previously 
issued for his deportation to Italy; his resort to the 
courts; and the success of this combination of strata- 
gems in preventing appellant’s deportation to Italy 
in 1955. 

The Supreme Court affirmed the validity of the Order of 
Deportation on May 31, 1955. Appellant promptly took fur- 
ther judicial and administrative action to frustrate the 
Government’s efforts to deport him. 

In the judicial sphere, appellant took the following ac- 
tions: On June 22, 1955 he filed a petition for rehearing 
before the Supreme Court. And on June 23, 1955 he insti- 
tuted a new court action. Once again he sought judicial 
review of the validity of the Order of Deportation. But 
this time it took the form of a declaratory judgment-judicial 
review action under Section 10 of the Administrative Pro- 


3 Idem. 
3349 US. at 313. 
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cedure Act.” (However, he did not seek injunctive relief in 
connection with this new litigation until August 10, 1955, 
the day before his scheduled deportation to Italy. See infra 
at pp. 19-20.) 

Administratively, appellant on June 29, 1955 filed a be- 
lated ® designation of France as the country of deportation. 
This was done in the form of a letter (J.A. 124) his counsel 
wrote, which stated in pertinent part: 

Our investigation” of . . . [appellant’s] citizenship leads 
us to believe he is not an Italian citizen. His father lost his 
Italian citizenship before . ie tere 's] . . . birth and be- 
came a French citizen.” ‘According, if : ; [appellant] . 
has any citizenship at the present time, he i is either a citizen 
of France or Tunis.* I therefore believe that it is appropriate 
to designate France as the place to which he shall be deported. 


A question was raised administratively whether appel- 
lant’s late designation of France as the country of deporta- 


Civil Action No. 2763-55, filed in the District Court for the 
District of Columbia. 

Section 243(a) of the Immigration and Nationality Act, 8 
U.S.C, 1253 (a), requires that the alien make a prompt designation, 
if he chooses a country of deportation. 

2 The administrative record fails to disclose that appellant ever 
submitted the results of this investigation to the Government. 

2 A Department of State note (J.A. 142) submitted to the Italian 
Embassy on July 25, 1956 states (inter alia): 

At the request of the American Consulate General in Tunis, 
the High Commission in Tunis made an examination of its 
records to determine whether . . . [appellant’s father] . . . 
had ever, as suggested by the Italian Government, acquired 
French nationality or served in the French Army. The High 
Commission found no record of his alleged French naturaliza- 
tion or his alleged French military service. In fact, the 
inquiries into . . . [the] background [of applicant’s father] 
in Tunisia failed to turn up any evidence suggesting that he 
could ever have possessed anything but Italian nationality. 
[Emphasis supplied.] 

This Court may take judicial notice that Tunisia did not 
gain its independence from France until March 20, 1956. See 
Treaties in Force on January 1, 1962, Dept. of State publication 
no. 7327, p. 184. 
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tion should be honored, in view of its belatedness. But 
the Government decided to honor it. Under date of July 11, 
1955, the Service’s Acting Regional Commissioner, Rich- 
mond, Virginia determined :* 
_. . While we feel that technically this alien [appellant] is 
not entitled by law to any consideration for his failure to 
promptly designate a country to which he desires to be de- 
ported, from a practical standpoint it appears that no good 
purpose would be served by denying the application. 

_ . . Application for permission for this alien’s entry into 
France shall be forwarded promptly to the French authority 
for their consideration. Since this case is presently under 
litigation, the question whether France will permit him to en- 
ter its territory will be resolved before the termination of 
those proceedings. 


Events proved, however, that this stratagem of appellant’s 
did come to materially affect the Government’s ability to 
effect his deportation. 

Pursuant to the Regional Commissioner’s direction, ap- 
pellant was informed that his designation was being hon- 
ored, and an inquiry was addressed on J uly 19, 1955 to the 
Consul General of France in New Orleans as to the French 
government’s willingness to issue a passport or other travel 
document for appellant’s deportation to France. The 
French Consul General replied on July 21, 1955. The 
French government declined to issue a travel document. 
The Consul General noted that, from the material submitted 
by our Government and appellant’s own statement under 
oath, it appeared he was'a citizen of Italy.“ 

At that time, the Government had available a valid Italian 
travel document (Foglio di Via) for appellant’s deportation 
to Italy. On our Government’s application, the Italian 
Consul General in New Orleans had on June 2, 1953 issued 
this travel document, originally, valid for one year. Subse- 
quently, assurance was given that it would be revalidated 
for another year, and, in the event appellant’s litigation in 


* Ex. A, Part 2. 
2s Idem; J.A. 125. This was the second declination by the French 
government. The first was on June 3, 1953. J.A. 122. 
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our courts precluded the Government from effecting his 
deportation to Italy during that period, the Consul General 
would again extend its validity. (Ex. A., Parts 1 & 2.) 

Upon the receipt of the French government’s declination 
of July 21, 1955 to issue a travel document for appellant, 
the Government considered it then came to be proper to 
proceed with his deportation under the outstanding Italian 
travel document to Italy, as a national thereof.* (J.A. 128.) 

Following upon the Supreme Court’s affirmance of the 
validity of the Order of Deportation on May 31, 1955, the 
District Court for the Eastern District of Louisiana en- 
tered its order on mandate August 8, 1955. The order 
vacated the court’s prior grant of bail pending appeal and 
directed that the surety on appellant’s bail bond be dis- 
charged upon appellant’s surrender to the custody of the 
Service. The Service that same date directed appellant to 
surrender at New Orleans August 11, 1955 for deportation 
to Italy on the following day. Arrangements were com- 
pleted to accomplish his deportation to Italy on a vessel 
scheduled to leave New Orleans August 12, 1955. (J.A. 
129, 203; Ex. A, Part 2.) 

As already noted, appellant had, immediately following 
the Supreme Court’s decision, instituted on June 23, 1955 
his second court action for judicial review of the Order of 
Deportation, this time in the District Court for the District 
of Columbia. On August 10, 1955, two days after he had 
been directed to surrender for deportation to Italy, he 
filed an amended complaint in this District of Columbia 
litigation. And in connection therewith he sought a tem- 


5 See State Department note, op. cit. supra n. 22. It states in 
this connection: “It is understood that, according to Italian law, 
a child born in Tunisia of Italian parents in 1910 [which was 
appellant’s claim] would have been an Italian national on the 
basis of Jus Sanguinis.” As noted above, the Italian authorities 
initially perceived no obstacle (on the undisputed facts of appel- 
lant’s case) to their recognizing him as an Italian national, since 
a “Foglio di Via” had been promptly issued for him on our Govern- 
ment’s request, and assurance had been given that this travel 
document would be revalidated when required. 
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porary restraining order and preliminary injunction. (J.A. 
903-204 and court record.) 

In amending the complaint, appellant added the following 
averments: That he was a citizen of France (par. 30) ; that 
on June 29, 1955 he had designated France as the country to 
which he desired to be deported (par. 31) ; that he was then 
engaged in gathering material to submit to the French gov- 
ernment in order to establish his French citizenship 36 (par. 
32); that— 


if .. . [appellant were] .. . a French citizen, he may not be 
deported to Italy unless three months have elapsed from [the 
time of] request by our government to France to receive . . - 
[appellant] _ . . a8 & deportee or unless that country has 
refused to receive . . . [appellant] . . . as a deportee .. - 

pry la cae oa (par. 33); [Em- 


and that at the time appellant could not lawfully be deported 
to Italy (par. 34). 

The Government filed with the court a certified copy of 
the French government’s July 21, 1955 declination to ac- 
cept appellant as a deportee. And the District Court on 
August 10, 1955 denied appellant’s application for tempo- 
rary restraining order, entering findings that he had been 
denied a passport to France on the ground he was a citizen 
of Italy, and that the Government proposed to deport him to 
Italy on or about August 11, 1955. 

Appellant appealed to this Court on August 10, 1955 from 
the District Court’s denial of a temporary restraining or- 
der, and moved for a stay pending appeal. No. 12,838. 


% The certified administrative record fails to disclose that any 
such material was submitted to the French government by appel- 
lant. And on September 9, 1955 the French Consul General in 
New Orleans wrote the Service’s office there that the consulate’s 
files did not show anything to substantiate appellant’s claim to 
French citizenship. See infra at p. 26. 

These averments which appellant made on August 10, 1955 
before the District Court for the District of Columbia need be 
compared with the inconsistent averments he made on August 30, 
1955 before the District Court for the Eastern District of Louisiana. 
See text infra at p. 23 corresponding to n. 29. 
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Apprised of this development, the District Court for the 
Eastern District of Louisiana modified its previous order, 
and directed that appellant surrender on August 17, 1955. 
(Ex. A., Part 2.) 

Counsel for the parties on the appeal to this Court en- 
tered into a stipulation that the hearing on appellant’s 
motion for stay pending appeal be postponed, so that this 
Court could hear the matter on August 16, 1955. (Idem.) 

Meanwhile, the Italian authorities were prevailed upon 
to withdraw the outstanding travel document which had 
been issued for appellant’s deportation to Italy. On or 
about August 11 or 12, 1955, the Consul General of Italy 
delivered a letter to the New Orleans office of the Service 
stating that certain evidence had been presented to the con- 
sulate relative to appellant’s citizenship; that it was deemed 
necessary to conduct a further investigation into the matter; 
and that the Italian authorities were therefore canceling 
and recalling the Italian travel document issued June 21, 
1953 for appellant. (J.A. 126.) 

According to that Consul General’s statements, he in- 
formed the Service’s Acting Officer in Charge (J.A. 135): 

That it has been alleged that .. . [appellant’s] . . . father 
had acquired the local citizenship while residing in Tunis, that 
. .. [appellant] . . . therefore was of French nationality, and 
that this information would have to be investigated ** before 
a travel document would [again] be issued. 


This cancellation of the outstanding Italian travel docu- 
ment rendered our Government unable to effect appellant’s 
deportation at that time. 

On August 16, 1955 the Government filed in this Court 
a supplemental opposition to appellant’s motion for a stay, 
wherein this Court was informed: 


The appellant’s motion for a stay pending appeal was prem- 
ised on the fact that his deportation to Italy was imminent. 


*The statements of that Consul General further disclose that 
the Italian government did investigate the matter, with the aid of 
the French Embassy in Rome, but no proof of the acquisition of 
local Tunisian citizenship by appellant’s father was found. (J.A. 
135.) 
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Appellee’s original opposition was based on the same assump- 
tion of fact. Since the filing of our opposition, however, & 
situation has developed which materially alters this assump- 
tion. Briefy, the situation now is that the Government of 
Italy has recalled the travel document it had previously issued 
and thus now refuses to accept appellant for deportation. 

The effect of the Government of Italy’s change of position 
_. is that the deportation of appellant no longer is imminent. 
Since it now appears that neither France nor Italy will at 
this time accept appellant into its territory, it will be neces- 
sary for the Attorney General either to renegotiate with those 
countries or to determine some other destination to which to 
effect appellant’s deportation. . . . Until such time as the At- 
torney General obtains a re-issue of the Italian travel docu- 
ment or finds some other appropriate destination, appellant 
will not be sent out of the United States. . . . 


This Court on August 16, 1955 denied appellant *s motion for 
stay pending appeal. 

Appellant surrendered to the Service on August 17, 1955, 
and was then placed in detention pending deportation. (Ex. 
A, Part2) On August 18, 1955 he petitioned the Supreme 


Court for a stay pending determination by this Court 
of his appeal on the merits. Appellant ’g petition contended 
that, as alleged in his amended complaint, he was not an 
Italian citizen; that he was being threatened with depor- 
tation to Italy; and that such threatened action was illegal 
and improper. Mr. Justice Frankfurter on August 19, 1955 
noted: 


frustrate 
sng the administrative authorities to deport 
is adjudicated. Counsel agree to 
bring this view before the Court of Appeals. 


This Court thereupon heard the appeal August 26, 1955. 
And on August 31, 1955 this Court entered a per curiam 
order. It concluded that the Order of Deportation was 
valid. But the Court went on to direct» 
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. .. It appearing from the complaint . . . that France, the 
country designated by appellant, has not yet finally notified 
appellee of its unwillingness to accept appellant into its terri- 
tory, and has not failed finally to advise the Attorney Gen- 
eral within three months following the original inquiry of the 
Attorney General whether France would or would not accept 
appellant into its territory, it is 

Orperep by the Court that this case be, and it is hereby, 
remanded to the District Court with directions to grant ap- 
propriate relief to the appellant enjoining his deportation to 
any country or place other than France pending such final 
decision by France or expiration of said 3 months period. 


The Court also noted that appellant had notified the Court 
he no longer sought relief here with respect to his detention. 
Appellant sought that relief elsewhere. On August 29, 

1955 he instituted a new Habeas Corpus proceeding in the 
District Court for the Eastern District of Louisiana, chal- 
lenging his continued detention without bail, awaiting de- 
portation. In his petition he alleged (inter alia) : 

. . . That the government of France has twice refused to 

accept petitioner for deportation. 

. . . That the government of Italy has recalled the travel 

document it had previously issued . . . [for appellant] and 

thus now refuses to accept petitioner for deportation. 

... That it now appears that neither France nor Italy will at 

this time accept . . . [appellant] . . . into its territory. 

. .. That until such time as the Attorney General obtains a 

reissue of the Italian travel document or finds some other 

appropriate destination, . . . [appellant] may not be de- 

ported. 

. .. That there is no place to which petitioner may be de- 

ported at the present time or in the immediate future. 


The District Court conducted a hearing in the matter 
on August 30, 1955. The Government’s witness testified 
to the effect that diplomatic negotiations were being carried 
on with the Italian government, and that it was expected 


* These allegations should be compared with the averments appel- 
lant made some 20 days earlier before the District Court for the 
District of Columbia: See text supra corresponding to fn. 27. 
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an Italian travel document would be forthcoming within 30 
to 60 days. (Ex. A., Part 2.) 

The District Court denied appellant’s application for 
Habeas Corpus release, holding that the court ‘‘in this 
case is not ready to hold that the Attorney General has 
abused his discretion by refusing to extend bail to . . - 
[appellant] . . . pending his deportation.’ Appellant ap- 
pealed this decision to the Court of Appeals for the Fifth 
Cireuit. (Idem.) 

On September 1, 1955 the Service addressed a letter to 
the appellant, reading in part as follows (Ex. A., Part 2): 

In pending court proceedings, your counsel has contended that 
incomplete or i te information was submitted to the 
French consul. It is requested that you submit . . . on or be- 
fore September 6, 1955 any evidence or information in your 
possession which would indicate that you are a citizen of 
France or would otherwise be admissible into French territory, 
or any other evidence or information you desire to be presented 
to the French consul. 

If such evidence or information is submitted to me, it will 
be presented to the French Consul for reconsideration of his 
previous decision that he would not issue a travel document 
or passport to you. 


Appellant’s New Orleans counsel replied by letter dated 
September 2, 1955. He furnished no evidence, but noted 
that a request for extension of time to September 11, 1955,™* 
to furnish additional evidence, had been denied. (Zdem.) 

On September 6, 1955 the Government addressed a letter 
to the Consul General of France in New Orleans. It con- 
tained a comprehensive resume and stated that this repre- 
sented the full information in the Service files concerning 
appellant’s nationality. And it requested a final decision 


> It appears that if appellant’s efforts to have himself established 
as a French citizen were bona fide, he would have submitted his 
material (if he had any) to the administrators before resorting to 
court action. Both good faith and the doctrine of exhaustion of 
administrative remedies would seem to call for such action. 

2 The administrative record fails to indicate that any such addi- 
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whether the French government would issue a passport 
or other travel document for him. (J.A. 129.) 

On September 9, 1955 the Court of Appeals for the Fifth 
Circuit denied appellant’s motion for release upon bail 
pending appeal from the bail denial entered by the District 
Court for the Eastern District of Louisiana. (Ex. A, Part 
2.) 

Appellant applied to the Supreme Court for release from 
custody pending determination of his appeal in the Court 
of Appeals for the Fifth Circuit. The Government’s mem- 
orandum in opposition stated (J.A. 171): 


The basis of . . . [appellant’s] . . . present application is the 
assertion that there is no country to which . . . [he] can be 
deported. . . . [I]f it does develop that there will be sub- 
stantial delay in finding a country to accept . . . [appellant] 
. .. he will be released on [administrative] bail, but as yet, 
the case is not in that posture. . . . [Appellant] . . . was 
originally ordered to surrender under the order of deporta- 
tion for the purpose of immediately effectuating such depor- 
tation. The deportation was delayed by . . . [appellant's] . . . 
request to the Italian consul for reconsideration. But he has 
been continued in detention by the Immigration authorities 
with the expectation that the passport question would be 
speedily resolved and deportation effected promptly. 


It was indicated that the Government hoped to receive a 
definitive response from the Italian government by Septem- 
ber 30, 1955. 

Despite this assurance, an order was entered on Septem- 
ber 16, 1955 by Mr. Justice Black, which provided (J-A. 
173): 


... that the ... [appellant] . . . be released from custedy 
and admitted to bail until his deportation can be effectuated, 
Proviven, however, that the . . . [appellant] . . . shall execute 
and file with the Clerk of the District Court for the Eastern 
District of Louisiana a good and sufficient surety in the sum 
of $10,000.00, conditioned that he will appear for deportation 
upon three days notice when arrangements for his deportation 
have been completed, and the Immigration and Naturalization 
Service notifies him to appear. 


In the meantime, on that same date, the Government filed 
a supplemental answer to appellant’s amended complaint 
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in the pending District of Columbia litigation, and a motion 
for summary judgment. (J.-A. 120, 211.) These were ac- 
companied by the Government’s September 6, 1955 request 
for a final response whether the French government would 
accept appellant, together with the reply of the French 
Consul General dated September 9, 1955. The French Con- 
sul General’s reply constituted a final determination that 
the French government would not issue a travel document 
for appellant. It stated: 


As far as we can ascertain the contents of the file in our 

son do not show anything which might substantiate 

[appellant’ 's] . . . claim to French citizenship. [Emphasis 
supplied.] 


And it farther noted that it was very doubtful that appellant 
could establish any claim to French citizenship— 


any steps . . . [with the] . - 
nationality by way of naturalization or otherwise. 


On October 25, 1955 the District Court for the District 

of Columbia granted the Government’s motion for sum- 

j t. This particular litigation thus came to its 

end. As already noted, appellant took no appeal from this 
decision. (J.A. 212.) 

Meanwhile, in the Louisiana Habeas Corpus litigation, 
appellant on September 26, 1955 moved for an extension 
of time within which to file his brief on appeal. He noted 
therein that when the matter was presented before Mr. 
Justice Black on motion for bail, the Government had repre- 
sented that it expected a final reply from the Italian govern- 
ment relative to a travel document for appellant on or be- 
fore September 30, 1955, and that if it failed to receive a 
reply by that date, the Government intended to release him 
on administrative bail. Consequently, appellant stated, it 
appeared the matter might be resolved administratively be- 
fore the appeal could be argued. The Court of Appeals 


27 


granted him an extension to October 15, 1955. (Ex. A, Part 
2.) 

Despite diplomatic representations, the Italian govern- 
ment did not respond by September 30, 1955. Accordingly, 
pursuant to the Government’s commitment before the Su- 
preme Court, a stipulation was entered into between appel- 
lant’s counsel and the Solicitor General of the United States 
on October 10, 1955, which provided (J.A. 174): 


It is hereby stipulated by and between counsel for the re- 
spective parties herein, that the petitioner will be released 
upon administrative bail in the amount of $10,000, condi- 
tioned for his delivery into custody for deportation upon three 
days’ notice, that such bond be substituted for the judicial 
bond previously executed herein and that, in view of the fore- 
going, counsel herein consent to the vacating of the Order of 
Mr. Justice Black dated September 16, 1955. 


The pending bail litigation was thereafter dismissed as 
moot. (Ex. A, Part 2.) 

Appellant thus succeeded by this combination of strata- 
gems in forestalling his deportation to Italy in 1955. 


(io) Appellant’s further frustration of the Government’s ef- 
forts to deport him to Italy from October 1956 to 
date, by taking abusive recourse to yet another set of 
stratagems. 

Appellant again resorted to a combination of stratagems 
during the period around October 30 and 31, 1956, when the 
Italian government again was ready to validate a travel 
document for his deportation to Italy. And he had recourse 
to a questionable maneuver in the Italian courts, by which 
he has been able to date to frustrate the Government’s ef- 
forts to deport him to Italy in pursuance of law. 

The deportation statute * empowers the Attorney Gen- 


* Section 242(a)-(d) of the Immigration and Nationality Act, 
66 Stat. 208 et seq., 8 U.S.C. 1252(a)-(d). To understand the 
nature of appellant’s stratagem discussed above, it is necessary 
to know what limitations the deportation statute places upon the 
Government’s right to detain an alien while under deportation 
proceedings, or to require him to post administrative bail for release 
from such detention. 
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eral to detain an alien, or require administrative bail for 
his release, only during the pendency of the deportation 
proceedings, and for a six-months period thereafter. If 
jadicial review is had of an Order of Deportation, that six- 
months period runs from the date of the final order of the 
court. 

As already noted, the decision of the District Court for 
the District of Columbia sustaining for the second time the 
validity of the Order of Deportation, was entered on Octo- 
ber 25, 1955, and appellant failed to take an appeal. If that 
decision is regarded as the ‘“‘final order of the court”’ within 
the meaning of the deportation statute, then the Govern- 
ment’s statutory right to detain appellant or to require him 
to post administrative bail for his release tolled on April 
26, 1956, on expiration of the six-months period following 
entry of that ‘‘final order of the eourt’”’. 

Under the statute, appellant then came to be subject only 
to supervisory conditions having as their object appellant’s 
availability for deportation when it became practicable 
thereafter to effect his expulsion from the United States. 
Accordingly, the Service canceled the outstanding admin- 
istrative bail requirement. And on April 26, 1956 the Serv- 
ice imposed an Order of Supervision on plaintiff to insure 
his availability for deportation when it again became prac- 
tical to accomplish it. (Ex. A, Part 2.) 

This provided appellant with an opportunity to raise a 
fresh litigable controversy. He objected to the conditions 
of supervision. And in particular he contended that he was 
entitled to have in the Order of Supervision a provision for 
three-days advance notice of deportation, such as had been 
inelnded in his bail bond. (J-A. 176, 177.) 

The Service on May 3, 1956 rejected appellant’s claim, 
and notified appellant’s counsel as follows (J.A. 179-180) : 

. .. [The Service has] . . - given serious consideration to your 
objection to the omission from the “Order of Supervision” of 
three-day notice provision corresponding to the provision 

ich had formerly been contained in the administrative bail 
bond in Mareello’s behalf on October 19, 1955. As you 
know, on October 19, 1955 there was pending in Marcello’s 
case an action seeking judicial review of the order for his de- 
jon on its merits. It is our understanding that the three- 
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day notice provision placed in the administrative bail bond 
pursuant to your stipulation with the Solicitor General ran 
only for the period during which judicial proceedings were 
pending in Marcello’s case and for the six-month period there- 
after during which the Attorney General had authority under 
Section 242(c) of the Immigration and Nationality Act to 
detain Marcello or require him to post a substantial bond to 
ensure his appearance when required by the Service for de- 
portation. .. 

Of course, the situation changed when the time during 
which the Service could require Marcello to post substantial 
bond or remain in Service custody pending deportation ex- 
pired on April 26, 1956. As we read the Carlson, Yanish, and 
Carlisle opinions of the Supreme Court, the Service has au- 
thority (and, I may add, a corresponding duty) under Sec- 
tion 242(d) of the Immigration and Nationality Act to impose 
such reasonable written restrictions on Marcello’s activities 
and conduct as would, in our judgment, aid us in carrying out 
our responsibility to effectuate Marcello’s deportation pur- 
suant to law as soon as that can be done. 

It is therefore necessary to deny your request for the in- 
clusion of a three-day notice provision in the “Order of Su- 
ere placed in effect in Marcello’s case. [Emphasis sup- 
plied.] 


Appellant thereupon instituted his fourth court action. 
He alleged in his new complaint (infer alia) that the Order 
of Supervision was in violation of the stipulation previously 
agreed to that he would be given three-days advance notice 
of contemplated deportation. It was on the strength of this 
stipulation, he alleged, that he had agreed to the dismissal 
as moot of his then-pending bail litigation, and gave up the 
advantage of Mr. Justice Black’s judicial bail order. 
(Ex A, Part 2.) 

The Government filed its answer on June 27, 1956. It 
averred that the Government’s expressed intent to deport 
appellant without giving him any three-days notice did not 
violate the stipulation. And it noted the change which 
had occurred in appellant’s case on April 26, 1956, when the 
Government ceased to have power to continue him in cus- 
tody or require him to post administrative bail. (Idem.) 


3 This was a declaratory judgment action instituted in the Dis- 
ae Court for the District of Columbia on May 16, 1956. C.A. 
©. 2046-56, 
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The litigation then remained in repose until October 30, 
1956. On that date our Government was officially informed 
that the Italian Embassy was directing the Italian Consul 
General at New Orleans to issue a travel document for plain- 
tiff’s deportation to Italy. And the Italian Consul General 
on October 31, 1956 validated a travel document for appel- 
lant’s deportation to Italy. However, this document was 
issued valiell only until November 7, 1956. Thus, during the 
short period from October 31 to November 7, 1956, the 
Government could have effected appellant’s deportation to 
Italy. But the appellant again f rustrated the Government’s 
efforts to deport him to Italy, by taking galvanized action 
on a number of fronts: 


On the court front, appellant on October 30, 1956 went 
into the District Court for the District of Columbia seeking 
a temporary restraining order and preliminary injunction 
in connection with his pending fourth court action, Civil 
Action No. 2046-56, to bar his deportation without the three- 
days advance notice to which he claimed he was entitled. 
(He had earlier moved for summary judgment.) The Dis- 
trict Court granted a temporary restraining order against 
his deportation without such a three-days advance notice, 
but set appellant’s motion for preliminary injunction down 
for hearing on November 9, 1956. (Idem; J.A. 183.) 

In this posture of the matter, the Government determined 
to moot the point upon which this restraining order was 
based by giving appellant 72 hours advance notice of de- 
portation. But the notice could not be served upon him on 
October 30 or 31, 1956 because he could not be located. The 
inability of the Service to locate appellant on October 30 
and 31, 1956, in order to serve on him the required advance 
notice of deportation, was inquired into when appellant 
finally appeared on November 1, 1956 at the Service’s New 
Orleans office, accompanied by counsel. The transcript of 
the interrogation discloses that appellant then claimed 
that he had been on Grand Isle, Louisiana.** (Service of- 


; ™ Appellant's local counsel on August 10, 1956 had written to 
inquire whether it was necessary under the terms of the then-out- 
standing Order of Supervision for appellant to report to the Service 
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ficers had looked for him there, but had been unable to 
find him.) Appellant also claimed that he had not de- 
liberately evaded the Service’s efforts to serve the deporta- 
tion notice upon him. He asserted that as soon as he found 
out that he was being sought, he contacted his counsel, 
who notified the Service that he was available. His ex- 
planation (given in the first person) was as follows: 


No, sir, I did not [deliberately evade the Service’s efforts to 
locate me at that time], and at that time I had called Mr. 
Fox at the [Immigration] Border Patrol about an hour or 
two hours before I went to Grand Isle that I was going on a 
hunting trip and I would be back Thursday evening, and I 
had got notice from my Washington lawyer that there was 
something coming up so then I called Mr. Fox and cancelled 
my trip to Abbeville because I was going hunting the first of 
the month and be back the same day, and Mr. Fox said what 
happened and I said that something came up and I cancelled 
my trip to Abbeville. I couldn’t get hold of my Washington 
lawyer again to find out exactly what was coming up, so I 
had some business in Grand Isle, and then I took care of my 
business and came back the next day. Then, that is when I 
found out that they were looking for me to serve me. 


The following questions and answers also appear in the 
transcript of that interrogation: 


Q. Did any one see you at Grand Isle when you got there 
that night? 

. No, no one asked to see me because I went right on to 
the camp. 

. And there is no way of communication with that camp? 

. No, there is no way of communication with telephones at 
the camp at all. 

. There were several people questioned by our officers at 
Grand Isle, who stated that they had not seen you and 
that you were not on the Island on Tuesday. night. Were 
these people deliberately misleading the officers? 

. No, they weren’t. . . . They didn’t know I was on the 
island. I went right to that camp and they didn’t see me 
at all that time. 


in advance whenever he went to and from Grand Isle. (J.A. 181.) 
The Service on August 14, 1956 had responded that appellant’s 
travel to and from Grand Isle would not require reporting to the 
Service. (J.A: 182.) 
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The notice of intention to deport upon the expiration of 72 
hours following service was actually served on appellant on 
November 1, 1956." (J.A. 184-188; Ex. A, Part 2.) 

Other events occurred on October 30 and 31, 1956 which 
later came to have a fateful consequence for appellant in 
relation to the present litigation. The evidentiary facts 
relating to those events are essentially not in dispute. 

The Government contends that the only reasonable fac- 
tual inference that can be drawn from the undisputed evi- 
dentiary facts is that appellant was the causative agent 
for the delivery at the Italian Consulate in New Orleans by 
a messenger on October 31, 1956 of the copy of Guatemalan 
birth certificate purporting to show appellant’s birth in 
Guatemala. Appellant has denied responsibility for this 
materialization at the consulate of the Guatemalan birth 
certificate, which on its face showed it had been duly certi- 
fied in Guatamala as an authentic record on October 30, 
1956. : 

The undisputed evidentiary facts as to the events sur- 


*In an affidavit dated November 1, 1956 and filed November 3, 
1956 in the new District of Columbia litigation (Civil Action No. 
4277-56) appellant instituted on October 31, 1961 (see infra n. 36), 
appellant’s counsel averred in this connection: 

Defendant [Attorney General] contends . . . that as of 10:30 
A.M. yesterday [October 31, 1956], the . . . Service was unable 
to locate . . . [appellant] . . . to serve him with a three day 
notice of intention to deport. . . . Obviously, since the notice 
is to be served in compliance with the Court Order of October 
30, 1956, efforts could only have begun the day before... . 
. .. 1 communicated with . . . [appellant] . . . last night. 
He advises me that he had complied with the terms of his 
parole. . . . He has not left the localities . . . to which he is 
restricted, and he is reporting to the Immigration and Natural- 
ization Service this morning as required by the terms of his 
Grand Isle, the place where appellant claimed he was on October 
30 and 31, incommunicado, is within the area to which appellant 
was restricted by the terms of his parole, but is reached by a route 
going outside that area. Appellant’s counsel in August, 1956 had 
obtained a ruling that appellant’s travel to and from Grand Isle 
would not require reporting to the Service. See op. cit. supra n. 
33a. 
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rounding this occurrence appear from the following sum- 
mary of the evidence both parties adduced in the court 
below in relation to those events: 


One Jacob Amato, an attorney representing the appel- 
lant, called personally on October 30, 1956 upon Mr. Alfredo 
Trinchieri, then the Italian Consul General in New Orleans, 
and presented a petition seeking the indefinite suspension 
of the issuance of an Italian travel document for appellant. 
Mr. Amato was then well known to the Italian Consul Gen- 
eral as an attorney for appellant. Both sides agree as to 
this. 

Beyond this, the Government’s evidence was to the fol- 
lowing effect: 


As related by the Italian Consul General, it is his recollec- 
tion (J.A. 136) : 


* ° * ° 7 


(h) That while he did not recall it precisely he believes that 
Mr. Amato orally made reference to a Guatemalan birth cer- 
tificate of Carlos Marcello and that he, Mr. Trinchieri, told 


Mr. Amato to submit it to the Consulate General; 

(i) That the next day, October $1, 1956, the birth certificate 
showing birth of Calogero Minacori (Carlos Marcello) in 
Guatemala was received at the Consulate General through a 
messenger; 

(j) That he believed Mr. Amato submitted both the petition and 
the Guatemalan birth certificate; 

(k) That Mr. Trinchieri stated, “I would say without being 
100% sure that they came from the same source, Mr. Amato;” 
(1) That he sent a photostatic copy of the Guatemalan birth 
certificate to the Italian Embassy in Washington, D.C. . . . 


[Emphasis supplied. ] 


These statements of the former Italian Consul General 
in New Orleans are corroborated by the present Italian 
Consul General in New Orleans from his examination of 
the consular file relating to the matter. As the present Con- 
sul General relates the facts from his perusal of the con- 
sular file (J.A. 137), that file discloses: 

(a) On October 30, 1956, Joseph J. Amato, Attorney, 329 Huey 

P. Long Avenue, Gretna, Louisiana, submitted a petition to 
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the Italian Consulate General, New Orleans, requesting sus- 
pension of the issuance of passport for Carlos Marcello for 
the reason that he was not an Italian citizen. It was alleged 
in such petition that Carlos Marcello had been born in Tunis, 
Africa, and that his parents were never citizens of Italy. 

(b) On October $1, 1956, a photostatic copy of a birth record 
showing that Calogers Minacore was born in San Jose Pinula, 
Guatemala, February 6, 1910, was submitted to the Italian 
Consulate General, New Orleans. The birth record contained 
the following identifying numbers: A8753275, and Registro 
No. $755022. The parents’ names were shown as Guisepe 
Minacore and Suigia Farrugia. 

(c) A copy of a letter written on October 31, 1956 to the Italian 
Embassy, Washington, D.C., by Alfredo Trinchieri, who was 
the Italian Consul General at New Orleans at that time, ex- 
pressed surprise concerning receipt of a birth certificate for 
Carlos Marcello showing birth in Guatemala. 

[Emphasis supplied.] 
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The present Consul General in New Orleans also ex- 
hibited to the Service’s District Director a copy of the peti- 
tion for suspension of the issuance of passport for ap- 
pellant referred to above. He also exhibited a photostatic 
copy of the birth certificate showing that Calogers Mina- 
core was born in San Jose Pinula, Guatamala on February 
6, 1910. The District Director recognized this as being @ 
copy of the same document on the basis of which the Gov- 
ernment of the United States had obtained the issuance 
by the Guatemalan authorities of a travel document for 
appellant under the name of Calogers Minacore (which 
is a variation of appellant’s true name) and which had 
been utilized by the Government in deporting appellant to 
Guatemala on April 4, 1961. (J.A. 138). 

The available copy of this Guatemalan birth certificate -. 
shows the following: The birth certificate was duly cer- 
tified as a copy of a birth entry in the records of San 
Jose Pinula, Department of Guatemala, by the Civil Reg- 
istar of that Department on October 18, 1956. On Octo- 
ber 30, 1956 the signature of the Civil Registrar was au- 
thenticated in Guatemala by the Governor of the Depart- 
ment of Guatemala. Again on October 30, 1956 the sig- 
nature of the Governor, Department of Guatemala, was 
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authenticated in Guatemala by the Minister of Gobernacion 
of Guatemala. And also on October 30, 1956 an American 
Consul in Guatemala authenticated the signature and seal 
of the Minister of the Interior of the Republic of Gua- 
temala. (J.A. 95-96.) 

The Executive Assistant to the Commissioner of Im- 
migration and Naturalization furnished a supplementry 
affidavit (J.A. 101) that he was required in his official 
capacity to have personal knowledge of the effective in- 
structions issued from the Central Office of the Service 
and the reports made to the Central Office respecting the 
appellant’s deportation, and that (speaking in the first 
person) : 

I have caused inquiry to be made; and I have had the rec- 
ords of the Immigration and Naturalization Service, and all 
other available records, examined; and, on the basis of such 
inquiry and examination, and further, to the best of my own 
personal knowledge, I aver that: 

The Government of the United States, acting by and through 
its officers, agents and employees, did not participate in, and 
was in no other way involved in, or connected with, the making 
of the record entry in the Civil Registry of the district of 
San Jose Pinula, Guatemala, of Carlos Marcello, (whose true 
name is Calogers Minacore) under the name of Calogers 
Minacore. 


Appellant submitted the following evidence as to this 
matter: In an affidavit he executed on April 17, 1961, 
he averred (J.A. 37): 


. . . I have not requested nor instigated in any way the 
creation of the false birth certificate showing my alleged birth 
in Guatemala. . . . 


* Appellant is presently under indictment, filed October 30, 1961, 
in the United States District Court for the Eastern District of 
Louisiana, on the charge that he committed perjury in violation 
of 18 U.S.C. 1621 when he made this statement. Crim. No. 28366. 
Appellant was also indicted on that same date, with other named 
conspirators, for conspiracy in violation of 18 U.S.C. 371 to defeat 
and obstruct the Government's lawful deportation function by will- 
fully, knowingly and corruptly causing the forgery of the Guate- 
malan birth entry which provided the basis for the above-mentioned 
certified Guatemalan birth certificate. Crim. No. 28365. Both 
cases are presently awaiting trial. 
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And in an affidavit executed May 5, 1961, Jacob Amato 
averred (J.A.39): 


_ . . On October 30, 1956 I submitted a petition to the Italian 
Consulate General, New Orleans, Louisiana, stating that 
Carlos Marcello was not an Italian citizen. In the said peti- 
tion it was alleged that Carlos Marcello had been born in 
Tunis, Africa. 

_ . ..To the best of my recollection, I at no time repre- 
sented that Carlos Marcello was born in Guatemala, nor did 
I at anytime submit a copy of Carlos Marcello’s alleged 
Guatemalan birth certificate to the New Orleans Consulate 
of the Italian Government. 


The foregoing is not all that appellant did at that junc- 
tare. On October 31, 1956 he also resorted to another court 
action, his fifth seeking to forestall deportation. This was 
another declaratory judgment action.* In it, he again 
sought judicial review, for the third time, of the validity 
of the Order of Deportation. On this latest occasion he 
rested his case principally upon two Sixth Circuit de- 
cisions which were decided after appellant’s court actions 
had been concluded adversely to his claims.” And this 
legal ground was not a new one for appellant. It had been 
expressly raised by him in a supplemental petition for 
certiorari he had filed in the Supreme Court, which the 
Supreme Court denied. And it had been implicitly involved 
in the ex post facto issue he raised, which the Supreme 
Court decided against him on the merits in sustaining the 
validity of the Order of Deportation.” 


26 Civil No. 4277-56, instituted in the District Court for the 
District of Columbia. 

37 Catalanotte v. Butterfield, 236 F.2d 955 (1956) and United 
States ex rel. Carson v. Kershner, 228 F.2d 142 (1955). In those 
cases the Sixth Circuit ruled that an alien convicted before enact- 
ment of the Immigration and Nationality Act in 1952, who was not 
deportable under the prior law, had a status of nondeportability 

to him under the Savings Clauses in the Immigration and 
Nationality Act. The Supreme Court reversed those decisions on 
June 3, 1957. 353 US. 685 and 692. 

38 Appellant’s supplemental petition was denied on October 14, 
1954. 348 US. 805. In its decision on the merits, the Supreme 
Court found no infirmity in the fact that the deportation provision 
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In connection with this new court action, Civil No. 4277- 
56, appellant on October 31, 1956 also sought a preliminary 
injunction against his being apprehended and deported 
pending determination of the action. 

The District Court, by memorandum opinion dated No- 
vember 3, 1956, denied appellant’s application for pre- 
liminary injunction. The court ruled that the District 
Court judgment in his first District of Columbia declar- 
atory judgment action, Civil Action No. 2763-55, as well 
as the ruling of this Court of Appeals in that same case, 
had made the validity of the Order of Deportation res 
judicata and barred appellant from raising any matters 
that could have been raised in that action. The District 
Court on that same date, November 3, 1956, denied his 
oral motion to have the judgment in that District of Co- 
lumbia litigation, Civil Action No. 2763-55, vacated under 
Rule 60(b), F.R.C.P. 

On November 5, 1956 appellant filed an amended com- 
plaint, in which he formally asked for judgment ‘‘setting 
aside the prior judgment .. . in Civil Action No. 2763-55 
pursuant to Rule 60(b) (6)’’ and ‘declaring that . . . [ap- 
pellant] . . . is not subject to deportation’’. 

The District Court on that same date, November 5, 1956, 
entered Findings of Fact and Conclusions of Law, and an 
Order. The court specifically ruled therein that the Order 
of Deportation was valid and that appellant was not en- 
titled to equitable relief. And the order denied his motion 
for temporary restraining order, treated as a motion for 
preliminary injunction. 

It has been noted that in appellant’s earlier District of 
Columbia litigation, Civil No. 2046-56, involving his claim 
that he was entitled to three days advance notice of de- 
portation, appellant had on October 30, 1956 moved for 
a temporary restraining order and preliminary injunction 
against deportation during the pendency of the action, and 
for summary judgment. The Government had sought to 


involved was being given retroactive effect.so as to apply to a 
conviction prior to its enactment. The Court ruled that the retro- 
active application of the statute in appellant’s case did not violate 
the ex post facto clause of the Constitution. 349 US. at 314. 
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moot-this litigation by giving appellant 72 hours advance 
notice of intention to deport, and on November 1, -1956 
was able finally to serve such a notice on him when he ap- 
peared at the Service’s New Orleans office. 

~ The Government thereupon moved the court on November 
2, 1956 to dissolve the temporary restraining order issued 
October 30, 1956 on the ground that the notice required 
by its terms had been given the appellant. And on Novem- 
ber 5, 1956 the District Court ordered the temporary re- 
straining order issued October 30, 1956 to be dissolved, 
effective 12:01, November 6, 1956. 

Following these actions taken by the District Court for 
the District of Columbia, it appeared possible the Govern- 
ment might be able to effectuate appellant’s deportation 
to Italy before the validity of the Italian travel document 
expired on November 7, 1956. 

But appellant yet had other recourses in his last-ditch 
battle to defeat his proper deportation to Italy. He utilized 
not only the forum of the courts, but proceeded on the 
administrative front as well. 

The additional steps plaintiff took on November 5, 1956, 
both administrative and judicial, with a view to frustrating 
his deportation to Italy were these: In the administrative 
sphere he filed an application with the Service’s Acting 
Distriet Director at New Orleans for an administrative 
stay of deportation, claiming he would be physically perse- 
cuted if deported to Italy. And in the judicial sphere, he 
filed-an appeal to this Court of Appeals from the District 
Court’s adverse decision in his fifth court action, the third 
one for review of the validity of the Order of Deportation, 
Civil Action No. 4277-56. And on that same date, November 
5, 1956, appellant moved in this Court for a stay pending 
appeal. On that appeal, appellant raised two issues— 


(1) Whether a judgment in a declaratory judgment 
action to review a deportation order is res judicata; and (2) 
‘Whether the District Court erred in denying his Rule 60(b) 
motion to vaeate the declaratory judgment entered in his 
second court action, Civil Action No. 2763—55. This Court 
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on November 5, 1956 granted appellant a stay pending 
appeal, but ordered a shortening of the time for filing briefs. 

Having succeeded, through this Court’s granting him 
a stay pending appeal, in staving off his deportation im- 
mediately following expiration of the District Court’s tem- 
porary restraining order at 12:01 A.M., November 6, 1956, 
appellant evidently saw no further need—from his point of 
view—for pursuing his administrative stratagem. So, on 
November 6, 1956 appellant sought to withdraw, without 
prejudice, the application he had filed for an administrative 
stay of deportation. The request was denied by the District 
Director. Appellant renewed it before the Special Inquiry 
Officer who conducted the interrogation on the application. 
It was again denied. Other motions were filed, all seeking 
postponement of the interrogation. All were denied. (J.A. 
159-160; Ex. A, Part 2.) 

Appellant’s multifarious court actions eventuated in 
decisions of this Court. Following upon the Supreme 
Court’s ruling in the Catalanotte and Carson cases,” this 
Court entered its decision on the appeal in appellant’s fifth 
court action, Civil No. 4277-56, again sustaining the validity 
of the Order of Deportation. Appellant did not seek cer- 
tiorari from this decision. On August 1, 1957 this Court 
ordered the appeal in his farther court action, Civil No. 
2046-56—-which related to the Government’s declination to 
agree to give him any three-days advance notice of inten- 
tion to deport—dismissed as moot. Appellant sought 
certiorari. Certiorari was denied on December 16, 1957.*° 

But while appellant did not ultimately succeed in these 
court actions on the merits, he had succeeded in October 
and November, 1956 in so utilizing the court process to 
frustrate his then-imminent deportation to Italy. 


» Op. cit. supra n..37; the Supreme Court rulings were entered 
June 3, 1957, and decided the deportability issue in the Govern- 
ment’s favor. 

“355 US. 903: 
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Despite the frustration of its efforts to accomplish the 
proper deportation of appellant to Italy in October and 
November 1956, the Government endeavored to get the 
Italian travel document revalidated to a date subsequent to 
November 7, 1956. The Italian Consul General in New 
Orleans sought instructions from his superiors in the mat- 
ter, and promised to notify the Service of the results. (Ex. 
A, Part 2.) 

But in November, 1956 there was instituted on appellant’s 
behalf an action in the Italian courts against the Italian 
Ministry for Foreign Affairs, seeking a judgment that he 
is not a national of Italy. And in connection with that 
action an order in the nature of an injunction pendente lite 
was issued in appellant’s interest barring the Italian gov- 
ernment from validating a travel document for him until 
conclusion of that litigation. The Italian litigation is still 
continuing at the present time and the injanction against 
issuing an Italian travel document remains in effect. (J.A. 
138, 221.) 

The Government of the United States evidently did not 
become aware of any bar to issuance of a travel document 
resulting from this litigation in the Italian courts for some 
time. Our Government continued to press the Italian gov- 
ernment for a document. Finally, on January 14, 1957 the 
Labor Counsellor of the Italian Embassy informed our 
Department of State that appellant had instituted an action 
in the Tribunal of Rome seeking a judgment that he was 
not an Italian national, and that until that litigation ended 
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no travel document would be issued for appellant’s deporta- 
tion to Italy. (Ex. A, Part 3; J.A. 146, 149.) 
And on June 14, 1957 the Italian Consul General at New 
Orleans also informed the Service as follows (J.-A. 146): 
. . . [P]roceedings were instituted by Mr. Calogero Minacori 
[the appellant] in the Courts of Italy; as the result of said 
proceedings, this office has been instructed by the Italian Min- 
istry for Foreign Affairs that the matter is now under the 
jurisdiction of the Italian Tribunals, and therefore this office 
should refrain from taking any action toward issuing a travel 
document or to do or perform any other action in the matter. 


On July 25, 1957 the Service’s District Director at New 
Orleans notified appellant that when he next appeared at 
the office pursuant to the Order of Supervision in his case 
he would be requested to sign an application to the Consul 
General of Italy at New Orleans to have a travel document 
issued for his deportation to Italy. Appellant’s attention 
was called to the statutory provision “ which in substance 
required that on pain of criminal sanction, he not willfally 
fail or refuse to make timely application in good faith for 


any necessary travel document to effect his departure, and 
that he not— 


connive or conspire, or take any other action designed to pre- 
vent or hamper or with the purpose of preventing or hamper- 
ing his departure pursuant to . . . [the] . . . order of depor- 
tation. 


Appellant appeared on August 1, 1957. He was handed a 
form letter addressed to the Consul General of Italy in 
New Orleans, requesting the issuance of a document with 
which he might enter Italy. He declined to sign it. (J.A. 
147; Ex A, Part 3.) 

Appellant’s counsel on August 15, 1957 wrote the Service 
with respect to this matter, stating: ‘‘As you are undoubt- 
edly aware, the question of Mr. Marcello’s citizenship. is 
presently in litigation in Italy, and of course, we do not wish 
to take any steps which would interfere with that litiga- 


* Section 242(e) of the Immigration and Nationality Act, 66 Stat. 
211, 8 US. C. 1252(e). 


tion.”? (J:A: 150.) And-on September 5, 1957 this was 
supplemented by an affidavit executed by appelant which 
stated in part: 


... My attomeys advise me that by signing this document, 
I will act. in conflict with my pending lawsuit to establish that 
I am not an Italian citizen and that it will moot that action. 
‘The law does not require one to moot a pending lawsuit seek- 
ing to protect my rights. 

My attorneys have requested clarification from the Immigra- 
tion Serviee as to why I am being requested to sign the docu- 
ment presented to me. They have not been accorded the cour- 
tesy of a reply. I believe that the letter requesting such clari- 
fication should be answered before I sign. 

Finally, the Immigration Service has advised my attorneys 
that they will not give me three days notice of deportation, 
although the Solicitor General signed a written stipulation 
agreeing to do so. This matter is pending in the Courts. Un- 
til it is decided, I feel I should not be required to sign any 
document requesting an Italian travel document. 


Appellant was interrogated with respect to this matter on 
September 5, 1957. (Ex. A, Part 3.) 

The District Director replied to the letter from appel- 
lant’s counsel on October 8, 1957. (J.-A. 151.) He stated 
that the Government’s action in seeking to have appellant 
sign the request for issuance of Italian travel document, 
had been taken— 

pursuant to our responsibility to effectuate Mr. Marcello’s de- 

from the United States in accordance with the immi- 
gration law, in light of the present circumstances produced in 
Mr. Marcello’s case by his own willful actions. 


© Appellant’s knowledge that he could secure entry to Italy by 
withdrawal of this lita ‘tion in the Italian courts, or by asking 
the Italian authorities for a travel document to Italy, should be 
weighed in considering appellant’s action (see infra at pp. 47-50 
under heading of “Possible Mooting of Case By Appellant’s Illegal 
to United States”), when the Guatemalan authorities on 

or about April 26, 1961 ordered him to leave Guatemala on or 


2 Op. cit. supra 
Civil Action No. 
Certiorari was denied on December 16, 1957. 
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The letter then recited much of the past history of the case, 
and went on to state: 


This Service has determined as a matter of fact that Mr. 
Marcello is a citizen of Italy, and the Italian Government 
has recognized his Italian citizenship. Under the Italian law, 
Mr. Marcello acquired Italian nationality by virtue of his 
birth in Tunis of parents who were Italian nationals at the 
time of his birth. 


In your letter of June 29, 1955 to this office, you made the 
claim that Mr. Marcello’s father lost his Italian nationality 
before Mr. Marcello’s birth and became a French citizen. That 
claim has never been substantiated by any proof. We believe 
it to be without basis in fact. Notwithstanding that claim ad- 
vanced by you in 1955, the Italian Government in 1956 au- 
thorized validation of an Italian travel document for Mr. 
Marcello. Moreover, assuming that the claim were true 
(which it is not), it. would not prevent the Italian Govern- 
ment from issuing a travel document authorizing Mr. Mar- 
cello’s entry to Italy. And, Section 243(a) of the Immigra- 
tion and Naturalization Act authorizes the Attorney General, 
in his discretion to direct deportation to any country which 
is willing to accept the deportable alien into its territory. 
Accordingly, we consider it to be Mr. Marcello’s statutory 
duty under Section 242(e) of the Immigration and Nationality 
Act to act in good faith and cooperate with this Service in 
making timely application for travel and other documents 
necessary to effect his departure, and to refrain from taking 
any action designed or calculated to prevent or hamper his 
departure to Italy pursuant to the order entered for his de- 
portation. 


As you know, that deportation order has now been finally up- 
held on judicial review by the United States Court of Anoaals 
for the District of Columbia Circuit in its orders entered Au- 
gust 1, 1957. There is now no bar to effecting Mr. Marcello’s 
departure from the United States pursuant to the Immigration 
law, other than the unavailability of a travel document. 


We, therefore, now deem it to be our responsibility to hereby 
place Mr. Marcello on official notice that we regard his Italian 
citizenship to be an established fact, and, that, even if it were 
not established, the Italian Government would issue a travel 
document for Mr. Marcello, were it not for the restraint brought 
on by Mr. Marcello’s action before the Tribunal of Rome. 
Accordingly, we further hereby place Mr. Mareello on official 
notice that we consider the action he has instituted in Rome, 
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Italy against the Italian Ministry for Foreign Affairs before 
the Tribunal of Rome to be designed simply as a dilatory action 
to prevent or hamper his departure from the United States 

¢t to the order of deportation entered in his case. And, 
we hereby officially demand that he withdraw that action on 
our demand, within thirty days from this date, as a violation 
of the criminal provisions of Section 242(e) of the Immigration 
and Nationality Act. 


Appellant’s counsel then wrote the District Director a letter 
dated October 17, 1957. Counsel termed this demand ‘‘out- 
rageous.”’ He claimed that appellant had a ‘¢meritorious 
claim;”’ that ‘his lawsuit in Italy is a substantial one;”’ 
and that ‘‘any attempt on Marcello’s part to secure an 
Italian travel document would jeopardize his lawsuit.’”’ He 
further asserted: ‘“We have further been advised that the 
Italian Government will only issue a travel document to 
Marcello if it is finally determined that he is an Italian 
citizen.”? He stated that the appellant would ‘‘continue 
to refuse to apply for an Italian travel document at this 
time.”? He questioned ‘‘the good faith of the Immigration 
Service in .. . making . . . the present demand.’’ And he 
concluded with the statement that the District Director’s 
demand that appellant cooperate with the Government in 
securing an Italian travel document was being ‘‘rejected as 
improper and beyond the scope of your authority.’’ (J.A. 
155.) 

The District Director on November 4, 1957 notified appel- 
lant that the Service ‘‘had given careful consideration to 
the contentions advanced” in his counsel’s letter of October 
17, 1957 and that ‘‘in the discharge of our responsibility 
to administer and enforce the provisions of the immigration 
law, we deem it to be our duty to inform you that we reject 
the arguments made”’ in that letter. Appellant was in- 
formed that adyice of counsel furnished no excuse to a 
person violating the law. Appellant was urged to ‘‘care- 
fully consider what the consequences may be, unless .. . 
{he made] . . . every effort in good faith to cooperate in, 
and not hamper, . . . [the Government’s] . . . efforts to effect 
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... [his] ... departure from the United States to Italy 
pursuant to the Order of Deportation.’’ (J.A. 157.) 

The matter remained in this posture for a long time there- 
after. Month by month, when appellant appeared pursuant 
to the Order of Supervision, he was asked to sign a request 
addressed to the Italian Consul General for an Italian travel 
document. And, as regularly, appellant refused to do so. 
(Ex. A, Part 3.) 

Despite repeated representations by our Government, and 
assurances given by the Italian government that all neces- 
sary steps were being taken to bring the matter to conclu- 
sion as soon as possible, the litigation in the Italian courts 
continued on until past April 4, 1961, when appellant was 
deported to Guatemala, and is still pending. (Idem.; J.A. 
221.) Thus, from November, 1956 to date appellant’s liti- 
gation in the Italian courts has been an effective barrier 
against accomplishing his proper deportation to Italy. 


(vi) Appellant’s stratagem of yet holding in reserve a litigable 
issue relating to his deportation to Italy, based on his 
claim he would be physically persecuted if deported to 
that country, for utilization when a valid Italian travel 
document was again available to the Government. 


It has been noted that on November 5, 1956 appellant, 
being uncertain whether his last-ditch efforts in the courts 
would produce an effective stay of deportation for him past 
the expiration date of the Italian travel document on No- 
vember 7, 1956, took recourse in the filing administratively 
of an application for a stay of his deportation on his claim 
he would be physically persecuted if deported to Italy. 

However, when on November 5, 1956 this Court granted 
him a stay pending appeal in Civil No. 5277-56, appellant 
on November 6, 1956 sought to withdraw—without preju- 
dice—the administrative application he had filed for a stay 
on this ground. He also filed other motions in that admin- 
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istrative proceeding, seeking postponement of the interro- 
gation. All were denied. That proceeding went forward 
and eventuated in administrative denial of his application 
on the merits. (J.A. 224.) 

Appellant thereupon instituted his sixth court action “ 
involving the Government’s efforts to deport him. He com- 
plained of the denials of his request for postponement and 
of his request for subpoenas at the administrative pro- 
ceeding. He asserted bias and prejudgment by the Special 
Inquiry Officer who conducted the proceeding. And he 
claimed the denial of his application had been based on an 
error of law and on an unfair hearing. The District Court 
on March 25, 1958 entered an order granting the Govern- 
ment’s motion for summary judgment and dismissing the 
complaint. Appellant appealed to this Court. (J.A. 224- 
225.) 

Before this Court, the Government contended as follows 
(inter alia): The evidence sought to be procured by appel- 
lant would be but largely cumulative of the evidence already 
submitted by him. In any event, his evidence altogether 
failed to establish physical persecution such as is contem- 
plated by the statute. Moreover, appellant had had more 
than three years in which to obtain whatever evidence he 
desired to substantiate his claim to physical persecution. 
Hence, the administrative denial of additional time to obtain 
the further evidence from abroad was fully justified. 

Nevertheless, this Court on October 10, 1958 by per 
curiam opinion decided that appellant had not been ‘‘given 
adequate time to collect and present evidence on his claim 
that he would be subjected to physical persecution if de- 
ported to Italy.”” (The opinion also contained a broad indi- 
cation that the issue of the alleged prejudgment by the 
Special Inquiry Officer who had conducted the proceeding 
might be eliminated from the case entirely by the manner 


“Civil Action No. 2616-57, instituted in the District Court 
for the District of Columbia. 
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in which the further proceedings were conducted.) On 
October 13, 1958 the District Court entered its order on the 
mandate, vacating its judgment and remanding the case 
to the Service. 

Following the remand, a further proceeding was con- 
ducted by a different Special Inquiry Officer. Appellant 
was afforded the opportunity of adducing additional evi- 
dence in support of his claim. Again the application was 
denied. This was on February 20, 1959. (Ex. A, Part 3; 
J.A. 161-165.) 

Appellant did not thereafter apply to the courts for 
determination of the validity of this second denial of his 
application for stay of deportation to Italy. Thus, the 
matter remained a potential basis for additional litigation, 
and additional application for a stay pendente lite to frus- 
trate deportation to Italy. 


F. Possible Mooting of Case by Appellant’s legal Re- 
entry to United States 


Appellant’s residence in Guatemala following his entry 
to that country on April 4, 1961 was not disturbed until 
on or about April 21, 1961. On that date he was arrested. 
But after several days detention, he was released. Subse- 
quently, he was ordered deported from Guatemala and di- 
rected to leave the country on or before May 4, 1961. (J.A. 
31, 35.) 

When he did not depart as directed, he was deported 
from Guatemala to El Salvador on May 4, 1961. Appellant 
thereafter effected reentry to the United States.* On June 
5, 1961 appellant’s counsel surrendered him to the Service 
at New Orleans. New deportation proceedings were insti- 
tuted on the ground that he had illegally reentered the 
United States after deportation without obtaining the con- 
sent of the Attorney General. (J.A. 50, 81-83.) 


* The date of such reentry is not of record here. 
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The following additional facts, not of record in this 
cause, are suggested to the Court as bearing upon the issue 
of possible mootness: 


(2) Pending criminal prosecution of appellant for illegal re 
entry without permission may essentially rest upon 
judgment of court below. 


Appellant was indicted Jane 8, 1961 on a charge of being 
willfally in the United States unlawfally after deportation, 
in violation of Section 276 of the Immigration and Nation- 
ality Act, 8 U.S.C. 1326. Crim. No. 28,233, U.S.D.C. E.D.La. 
The case is pending trial. 

On July 11, 1961 appellant filed some eleven pretrial mo- 
tions. These included some seven motions to take deposi- 
tions; a motion for a bill of particulars; and a motion for 
discovery and inspection. It was evident from these motions 
that appellant was seeking to relitigate in the criminal 
proceedings the identical issue of the legality of his ouster 
from the United States on April 4, 1961, as had been decided 
adversely to him in the present litigation by the court below. 

The Government filed an Opposition, and furnished that 
court a duly exemplified copy of the pertinent portions of 
the proceedings in the court below. In opposing appellant’s 
efforts to retry the present litigation, the Government con- 
tended (inter alia) that, despite the pendency of this appeal, 
appellant is conclusively barred by the doctrine of collateral 
estoppel by judgment from raising any issue in the criminal 
proceedings relative to the validity of the Order of Deporta- 
tion, or its execution by his physical deportation to Guate- 
mala on April 4, 1961, while the judgment of the court 
below remains in effect. 

The Louisiana District Court by a minute entry dated 
January 18, 1962 denied all of appellant’s motions for dis- 
covery and inspection; for a bill of particulars; and to take 
depositions. The court’s order does not state its ground or 
grounds for denial. 
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(2) New deportation order entered against appellant after 
reentry following deportation may essentially rest upon 
judgment of court below. 


Appellant was accorded a hearing in new deportation pro- 
ceedings on July 10 and 11, 1961. Appellant also sought to 
relitigate in the new deportation proceedings the same is- 
sue of the legality of his ouster, as had been decided ad- 
versely to him in the present litigation by the court below. 

The Government filed a copy of the pertinent portions of 
the proceedings in the court below, and contended (inter 
alia) that, despite the pendency of this appeal, appellant 
is conclusively barred by the doctrine of res judicata or 
collateral estoppel by judgment from raising any issue in 
the new deportation proceedings relative to the execution 
of the prior Order of Deportation in his case, while the 
judgment of the District Court remains in effect. 

The Special Inquiry Officer who presided at the hearing 
sustained the Government’s contention, and declined to go 
into the matter anew. Upon conclusion of the hearing, the 
Special Inquiry Officer ordered appellant’s deportation. 
Appellant appealed this ruling. 

The Board of Immigration Appeals in an order dated 
December 30, 1961 dismissed the appeal. The Board ruled 
that the judgment of the court below, holding the execution 
of appellant’s deportation to Guatemala on April 4, 1961 
valid, ‘‘must be taken as conclusively established’’ in the 
new deportation proceedings ‘‘so long as that judgment 
remains unmodified.’’ 

Appellant is thus now under a new Order of Deportation, 
based on two grounds: 


(i) Exeludable at time of last entry for illegal reentry after de- 
portation, without the permission of the Attorney General. 

(ii) Deportable as an alien who has been convicted of violation 
of a law governing the taxing, etc., of marihuana. 
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The second ground is identical with the ground for de- 
portation on which appellant was previously deported. This 
second ground is the subject of an attack in the form of a 
petition for a writ of coram nobis which appellant filed very 
belatedly on September 25, 1961. United States v. Marcello, 
Crim. No. 19,234, U.S.D.C. E.D.La. 

Appellant now claims entrapment and no representation 
by counsel when he changed his plea from not guilty to 
guilty in his 1938 conviction for violation of the Marihuana 
Tax Act. The matter is now pending before the District 
Court at New Orleans on pretrial motions. 


G. Appellant’s Attack on Jurisdiction of Single-Judge 
District Court to Act After Dissolution of Three- 
Judge District Court. 


qa) Convening of Three-Judge District Court 


Appellant’s complaint sought declaratory and injunctive 
relief. And it made what appeared on its face to be a 


proper constitutional attack upon the deportation statute. 
Appellant filed a motion for preliminary and permanent in- 
junction, and sought the convocation of a Three-Judge 
District Court under 28 U.S.C. 2282 and 2884. 


Initially, a Single District Court Judge considered the 
matter and determined that appellant’s complaint raised 
a substantial constitutional question. The court below 
reached this conclusion because a Court of Appeals had 
then very recently held that a similar attack on the deporta- 
tion statute raised a substantial constitutional question.“ 
Accordingly, a Three-Judge Court was duly convened. (J.A. 
25.) 


“ Wolf v. Boyd, 287 F.2d 520, 522-523 (9th Cir. 1961). 
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(2) Action of Three-Judge District Court 


The Three-Judge Court took jurisdiction over the whole 
case. It conducted a hearing, heard argument, considered 
the entire file “7 in the case and took the matter under advise- 
ment. 


The Three-Judge Court thereupon entered an opinion and 
order on May 12, 1961.° In that opinion and order, the 
Three-Judge Court— 


(i) Denied appellant’s application for preliminary and per- 

manent injunction; 

(ii) Sustained the constitutionality of the deportation statute; 

(iii) Determined also that the complaint did not really assail the 
deportation statute, but rather attacked only the adminis- 
trative action taken - ‘thereunder; and 

(iv) Exercised judicial discretion in dissolving itself and remit- 
ting the cause to the Single-Judge Court for appropriate 
disposition of the remaining issues not requiring disposition 
by a statutory Three-Judge Court.* 


This disposition of these matters by the Three-Judge 
Court was expressly made ‘‘without prejudice’’ to further 
consideration by the Single District Court Judge ‘‘of such 
other questions as may have been raised and as may be 


“When the Three-Judge Court held its hearing, the court file 
included numerous affidavits, together with the entire certified 
administrative record. 

“J.A. 26; opinion reported at. 194 F.Supp. 748. The Three- 
Judge Court’s order recited that it was being rendered “in ac- 
cordance with an opinion of the court this day filed.” 

“ The subsequent opinion entered by the Single District Court 
Judge describes the action taken by the Three-Judge Court (of 
which he was a member) as follows, J.A. 62, 194 F.Supp. at 753: 


The three-judge court was convened, upheld the constitu- 
tionality of the statute, denied a motion for preliminary and 
permanent injunction, dissolved the three-judge court, and 
remitted the remainder of the issues to me as a single judge 
for disposition. 
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presented in further proceedings.’’ And the case was re- 
mitted to the Single District Court Judge “for appropriate 
action.”” (JA. 27.) 


(8) Action of Single-Judge District Court after the Three- 
Judge District Court dissolved iteelf 

At the hearing the Single District Court J udge conducted 
after the Three-Judge Court had dissolved, the Single Dis- 
trict Court Judge regarded the matters ruled on by the 
Three-Judge Court as already disposed of and no longer 
in the case.” 

As already noted, the Single District Court Judge then 
at the hearing on the cross-motions for summary judgment 
went on to overrule the Government’s jurisdictional objec- 
tions (in the strict sense), and its objection to the court’s 
proceeding for want of equity jurisdiction. And, finally, 
the Single District Court Judge considered and disposed of 
the case on the merits. 


H. Subsidiary Issues on Ultimate Merits: 
(1) Appellant’s claim of entitlement to three-days advance 
notice of deportation 
The material facts concerning appellant’s claim of en- 
titlement to three-days advance notice of deportation have 
already been fully set forth. 
The court below ruled as follows on this claim: * 


..- 1 do not see any requirement of a three-day notice. The 
i t was the other way, that the bondsman must 


only 

have three days’ notice to produce the alien. It did not mean 
that the immigration authorities had to give the alien three 
days’ notice before they arrested him. That would be a very 
fine way to allow him to make an escape. - - . 


It has been noted ™ that after this Court dismissed ap- 
pellant’s 1956 court action involving this same claim as 


* See May 19, 1961 hearing transcript, p. 37. 
3 Supra at pp. 25-37. 

2 JA. 73-74. 

3 Supra at pp. 39, 42. 
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moot, appellant sought certiorari, and that his petition for 
certiorari was denied on December 16, 1957. 

Appellant thereafter did not preserve his claim of entitle- 
ment to three-days advance notice of deportation. He 
failed to renew the claim when called upon from time to 
time to sign new Orders of Supervision after December 16, 
1957. (This failure contrasts strongly with his earlier 
vigorous assertion of the claim.) On May 4 and Decem- 
ber 8, 1960, his counsel communicated appellant’s request 
for changes in certain provisions of the Order of Supervi- 
sion. But appellant did not then request insertion therein 
of any three-days advance notice of deportation. Moreover, 
he signed without protest an amended Order of Supervi- 
sion on June 1, 1960, a new Order of Supervision on August 
1, 1960, and another new Order of Supervision on January 3, 
1961. None of them contained any provision for advance 
notice of deportation. And he was then aware that the 
Government considered itself free to deport him without 
advance notice. (Ex. A., Part 3; J.A. 192-200.) 

The January 3, 1961 Order of Supervision required 
appellant to report to the Service’s New Orleans office on 
April 4, 1961. It also contained a provision requiring that 
he produce himself, at time and place designated, for 
deportation, pursuant to the Order of Deportation. On 
April 4, 1961 appellant was deported to Guatemala when he 
reported pursuant to the January 3, 1961 Order of Supervi- 
sion. (Idem.) 


(2) Appellant’s claim he was deprived of effective assistance 


of counsel when his deportation was summarily ef- 
fected: to Guatemala. 


The material facts relating to this claim of appellant’s 
are not in dispute: 


One of his local New Orleans counsel accompanied ap- 
pellant when he went on April 4, 1961 to report as required 
by the January 3, 1961 Order of Supervision. While he 
went on up to the Service’s office, his local counsel waited 
for him downstairs in his, counsel’s, automobile. 

After appellant was taken into custody for deportation, 
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he asked one of the immigration officers, as he was being 
taken down in the elevator, to give the deportation notice, 
ete., served upon him to his counsel who was waiting down- 
stairs. This was done. 

Thereafter, his counsel joined appellant in the Service’s 
automobile and accompanied him to the airport. The auto- 
mobile was driven directly and without delay. Appellant’s 
counsel sought to get out of the Service’s automobile en- 
route, for the stated purpose of getting his own automobile, 
which had been parked in a no—parking zone, but the im- 
migration officer in charge would not stop for that purpose. 
As soon as the automobile stopped at the airport, appel- 
lant’s counsel left. Appellant was escorted by immigration 
officers into the Service aircraft. The aircraft was then 
flown to Guatemala. (J-A. 21, 40, 105-112.) 


STATUTE INVOLVED 


Section 243(a) of the Immigration and Nationality Act, 
8 U.S.C. 1253(a), provides: 


foreign territory contiguous to the 
adjacent thereto or adjacent to the 
alien is a , citizen, subject, or nati 
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inquiry, or within such other period as the Attorney General 
shall deem reasonable under the circumstances in a particular 
case, whether that government will or will not accept such alien 
into its territory, then such deportation shall be directed by the 
Attorney General within his discretion and without necessarily 
giving any priority or preference because of their order as 
herein set forth either— 

(1) to the country from which such alien last entered the 
United States; 

(2) to the country in which is located the foreign port at 
which such alien embarked for the United States or for foreign 
contiguous territory ; 

(3) to the country in which he was born; 

(4) to the country in which the place of his birth is situated 
at the time he is ordered deported; 

(5) to any country in which he resided prior to entering the 
country from which he entered the United States; 

(6) to the country which had sovereignty over the birth 
place of the alien at the time of his birth; or 

(7) if deportation to any of the foregoing places or countries 
is impracticable, inadvisable, or impossible, then to any country 
which is willing to accept such alien into its territory. 


SUMMARY OF ARGUMENT 


1. Jurisdiction (in strict sense). The Government ac- 
quiesces in the District Court’s ruling that the Court had 
jurisdiction. But its acquiescence is limited to the sus 
generis circumstances the District Court found to exist here, 
i.e., the dispatch with which the Government acted in de- 
porting the alien appellant to Guatemala had as its:purpose 
the preclusion of any further abuse of our judicial proc- 
esses by appellant to defeat his proper deportation in 
pursuance of law. 


2. Equity jurisdiction. But for an after-occurring event 
this Court would be fully warranted to shut the equity 
courts’ doors to appellant in limine. Both the considerable 
public interests involved in finally bringing his illegal pres- 
ence in the United States to an end, and the total want of 
equity in his case, are apparent. The ‘‘clean hands’? maxim 
applies. Appellant’s prior course of wrongdoing relating 
to the subject matter of this litigation patently transgressed 
equitable standards of conduct. 
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‘Were appellant presently in Guatemala, or wherever else 
abroad his prior misconduct led him, this Court, sitting in 
equity, would be justified to leave him where and as it found 
him. 

However, appellant has now effected illegal reentry to 
the United States after deportation. This has produced 
a criminal prosecution and a new deportation proceeding 
which may both essentially rest upon the judgment on ap- 
peal here. The public policy objective of the res judicata 
doctrine and the declaratory jadgment procedure is to have 
an issue of questioned status, fact, or law settled once and 
for all. 

Therefore, in the Government’s view, the public interest 
would now be best served if this Court were to proceed to 
determine this appeal on the merits, thus settling the issue 
litigated here with finality. 

3. Partial mooting of ease. Appellant’s reentry after de- 
portation has mooted his application for preliminary and 
permanent injunction. But it has not mooted the declara- 


tory judgment aspect of the case. The validity of the 
Government’s summary execution of the Order of Depor- 
tation by ousting appellant to Guatemala remains a live 
eontroversy- 


4. Jurisdiction of Single-Judge District Court to enter sum- 
mary judgment. The Three-Judge District Court was prop- 
erly convened pursuant to 28 US.C. 2282 and 2284. It 
acted correctly in the exercise of its jurisdiction and sound 
judicial discretion when it finally denied appellant’s appli- 
cation for preliminary and permanent injunction; ordered 
its own dissolution ; and remitted the remaining issues—not 
statutorily required to be heard and determined by a Three- 
Judge Court—to the Single-Judge Court for appropriate 
disposition. Hence, the Single-Judge Court then came to 
have proper jurisdiction to dispose of the remaining issues. 
It did so when it granted sammary judgment for the Gov- 
ernment on the declaratory judgment merits. 
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5. Main issue on merits. The Government fully complied 
with all statutory requirements in designating and effecting 
appellant’s deportation to Guatemala: 


A. The Government satisfied the antecedent statutory re- 
quirements. Neither the country appellant designated, 
France, nor the country of his nationality (by operation 
of the doctrine of jus sanguinis), Italy, would accept him 
as a deportee from the United States. 

B. The satisfaction of the antecedent requirements of the 
statute empowered the Government to designate any coun- 
try for appellant’s deportation under any of the category 
headings of countries of deportation set forth in the statute. 
Guatemala was designated under three of those headings, 
in the alternative. The statute permits this to be done, in 
the full discretion of the Attorney General: 


(i) Even if we proceed on appellant’s postulate, it is clear that 
the Government could validly designate Guatemala as the 
country of deportation, under one of the three alternatives 
specified. In that event, the two alternative designations of 
Guatemala as the country of deportation may be disregarded 


as surplusage. 
On appellant’s premise, we reach his constitutional attack 
on the statute. However, he appears to have abandoned the 
constitutional challenge on this appeal. Nevertheless, if the 
Court must reach the question, there can be no doubt but 
that the statute is constitutional. It does not contravene 
the Eighth Amendment or the due process clause of the 
Constitution. 

(ii) If we proceed on the Government’s postulate, the Government 
had reason and statutory authority to designate Guatemala 
under each of the three headings it did, in the alternative. 


When the Government made its designation in the alterna- 
tive, appellant had already forfeited the legally-protected 
interest he had formerly possessed to continued residence. 
He does not here contest his alienage or deportability, which 
are established as res judicata against him. Accordingly, 
the statute should be read hospitably in order to effectuate 
the statutory purpose and remedy the evil at which it is 
directed. Its object, as settled by a series of court decisions 
and the legislative history, is to aid the Government to rid 
the country of undesirable aliens whose deportation had 


58 


proved difficult to accomplish. The statute, read hospitably, 
certainly permitted the Government to act practicably under 
the circumstances here and designate Guatemala as the 
country for appellant’s deportation under three headings, 
in the alternative—considering the prior full satisfaction of 
the antecedent statutory requirements. 


C. Guatemala expressed its willingness to accept appel- 
lant, and issued a travel document for him expressly for 
the purpose of effecting his deportation to Guatemala from 
the United States. Thereafter, Guatemala permitted ap- 
pellant to enter its territory, as a deportee from the United 
States. Guatemala’s acceptance came to be a finally-com- 
pleted act when appellant entered Guatemalan territory. 
The Guatemalan government has since made no representa- 
tions to the Government of the United States which in any 
way qualify or change its original acceptance of appellant. 

Guatemala evidently has no diplomatic grievance in the 
matter. And in any event, if it had a grievance, that would 
confer no right upon appellant. 

Hence, facts which appellant attempted to interject into 
the record, relating to the circumstances under which Guata- 
mala accepted appellant into its territory, are immaterial. 

Likewise, the facts appellant sought to have adduced 
concerning events occurring in Guatemala sometime after 
his arrival in that country are also immaterial. It is settled 
law that our courts do not sit to inquire into the public acts 
of the government of another sovereign State, done within 
its own territory. Nor do they intrude into matters con- 
cerning the relations between the Government of the United 
States and the government of another country, which are 
left to be settled by the usual diplomatic means. 


6. Subsidiary issues on merits. Appellant’s other attacks 
on the validity of the execution of the Order of Deporta- 
tion are patently meritless: 


A. Appellant was not entitled to any three-days advance 
notice of deportation. He never originally acquired any 
such right. The terms under which judicial (and later 
administrative) bail was permitted him in 1955 did not bar 


59 


the Government from electing to take him into custody for 
immediate deportation, without calling upon the surety to 
surrender him. Even assuming arguendo he originally 
acquired such a right, it ended, either when the Govern- 
ment’s right to require bail to assure availability for depor- 
tation ended, or when the Government in 1956 actually gave 
him 72 hours advance notice of deportation in order to moot 
then-pending litigation on the point. And in all events ap- 
pellant subsequently knowingly abandoned all claim of en- 
titlement to any such notice. 

B. The validity of the execution of appellant’s deporta- 
tion is also not affected by his claim of deprivation of ef- 
fective assistance of counsel. He has here had benefit of 
counsel. In all events, weighing the circumstances and con- 
sidering the whole past history of appellant’s mockery of 
our judicial and administrative processes, the Court should 
conclude there was no violation of procedural due process 
rights here. . 

ARGUMENT 


I. The Government acquiesces in the District Court’s 
ruling that the Court had jurisdiction, but only 
under the particular circumstances the Court found 
to exist in this case. 


The District Court recognized that appellant had for 
years harassed and obstructed the Government’s efforts 
to deport him from the United States in pursuance of law, 
by abuse of judicial and administrative processes.* There- 
fore, the court inferred—but not in any critical sense—from 
the undisputed evidentiary facts before it that the Govern- 
ment had acted summarily in effecting appellant’s deporta- 
tion to Guatemala on April 4, 1961 in order “‘to prevent 
any further delay by way of legal proceedings.”’ 

Since this factual inference finds enough warrant in the 
record, it is controlling here. United States v. Dupont & 


“ The report of the House Committee on the Judiciary described 
appellant’s multifarious stratagems as presenting “an unparalleled 
picture of legalistic jousting with the United States Government”. 
Op. cit. supra n. 10, 
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Co., 351 U.S. 377, 381 (1956) ; Cedillo v. Standard Oil Co. of 
Texas, 291 F.2d 246, 248 (5th Cir. 1961). 

Consequently, we are constrained to agree with the legal 
conclusion the District Court reached, that the court had 
jurisdiction, on the limited basis of its expressed view that 
it should not be possible to intentionally deprive any person 
in the United States of a pre-existing right of access to our 
courts simply by ‘‘taking prompt action and presenting the 
courts with a fait accompli.”” See Ex parte Endo, 323 US. 
283, 304 (1944). We all are equally dedicated to the funda- 
mental proposition that ours is a government under law. 
Hence, having to accept the District Court’s factual find- 
ing, we acquiesce in its jurisdictional ruling. But we wish 
to make it clear that our acquiescence is strictly limited 
to the sui generis circumstances the District Court found to 
exist here. 

And we urge this Court to make it clear * that the courts’ 
jurisdiction in this case rests strictly upon the District 


53 “Indeed the radiating potencies of a decision may go beyond 


the actual holding.” Hawks v. Hamill, 288 US. 52, 58 (1933). 
Any broader ruling than that in which we acquiesce would have an 
enormous potential for harm to the proper enforcement of the 
immigration law. Moreover, it directly conflicts with the specific 
provisions Congress included in the immigration statute to the 
effect that an alien who leaves the United States under an Order 
of Deportation is to be deemed deported in pursuance of law, 
and is thereafter subject to all exclusion provisions on attempted 
reentry. Section 101(a) (13) and 101(g) of the Immigration and 
Nationality Act, 8 US.C. 1101(a) (13) and 1101(g). The Supreme 
Court has carefully refrained from extending the declaratory judg- 
ment remedy to an alien who is abroad, relative to any immigration 
action taken in his case. See Brownell v. Tom We Shung, 352 
US. 180 (1956) (caveat in fn. 3 at 184). 

It does not clearly appear whether the District Court meant its 
jurisdictional ruling to rest on any broader basis than called for 
by the particular facts before it. If so, then we submit the District 
Court erred. The case the court cited, Shaughnessy v. Pedretro, 
349 US. 48 (1955), did not deal with this question at all. Nor do 
the authorities which appellant cites in his brief on this appeal, 
Kokoris v. Johnson, 195 F.2d 518 (4th Cir. 1952) and Estrada v. 
Ahrens, 296 F.2d 690 (5th Cir. 1961), deal with this precise juris- 
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Court’s finding that the dispatch with which the Govern- 
ment acted in deporting appellant to Guatemala had as its 
purpose the preclusion of any further abuse of our judicial 
processes by appellant to defeat his proper deportation 
in pursuance of law. Cf. Hurn v. Oursler, 289 U.S. 238, 
247-248 (1933). 


I. Especially in view of the considerable public inter- 
ests involved, the total want of equity in appel- 
lant’s case would normally warrant this Court’s 
declining to exercise equity jurisdiction in the 
cause; but, since appellant’s illegal reentry to 
the United States has produced a criminal prose- 
cution and a new deportation proceeding which 
may both essentially rest upon the judgment of 
the District Court, it appears the public interest 
would be best served if this Court were to pro- 
ceed to determine this appeal on the merits, thus 
care ica a Sacra tases NS rg 

or 


A. The considerable public interests involved, and the total 
want of equity in appellant’s case 


Want of equity jurisdiction does not go to the jurisdiction 
of the District Courts as Federal courts, in the sense of 
their power or authority to hear and decide a case. It goes 
to the matter whether the equity powers of the courts 
shall be exercised under the particular circumstances of the 
case. Atlas Insurance Co. v. W. I. Southern, Inc., 306 U.S. 
563, 568 (1939). An equity suit is properly subject to sum- 
mary dismissal for want of equity jurisdiction (even by an 
appellate court acting sua sponte). Douglas v. City of 
Jeannette, 319 U.S. 157, 162, reh. denied 319 U.S. 782 (1943) ; 
Bein v. Heath, 6 How. (47 U.S.) 228, 247-248 (1848). 

These principles are well established: A court of equity 


% Since it is the duty of this Court to make its own independent 
determination whether to decline to exercise equity jurisdiction in 
this cause, we have herein undertaken to make a full presentation 
of the pertinent facts and law, as we see them. 
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will withhold its aid from a litigant seeking to accomplish 
a result contrary to the public interest. Morton Salt Co. 
v. Suppiger Co., 314 U.S. 488, 492, reh, denied 315 U.S. 826 
(1942) ; United States ex rel. Greathouse v. Dern, 289 U.S. 
352, 359-360 (1933). It will not use its powers to frustrate 
the law or thwart public policy. Pan American Petroleum 
and Transport Co. v. United States, 273 U.S. 456, 506, 508 
(1927). Where there is involved abuse of judicial process, 
it may decline to exercise equity jurisdiction. Bell and 
Howell Co. v. Bliss, 262 F.131, 134-135 (7th Cir. 1919). And 
it will consider all evidence bearing upon the issue whether 
its equity powers should be exercised. Columbia Auto Loan 
v. Jordan, 90 US. App. D.C. 222, 225, 196 F.2d 568, 571 
(1952). 

These principles apply to declaratory jadgment actions, 
as well as to those in which injunctions are sought. Martin 
v. Creasy, 360 U.S. 219, 224-225 (1959) ; Great Lakes Dredge 
and Dock Co. v. Huffman, 319 U.S. 293, 297-298 (1943). In 
Martin v. Creasy, the plaintiffs sought both injunctive re- 
lief and a declaratory judgment. The Supreme Court 
determined that the District Court should have refrained 
from adjudicating any part of the controversy. Faurther- 
more, the Supreme Court has declared: ‘‘A declaratory 
judgment, like other forms of equitable relief, should be 
granted only as a matter of judicial discretion, exercised 
in the public interest. . . . It is always the duty of a court 
of equity to strike a proper balance between the needs of 
the plaintiff and the consequences of giving the desired 
relief.” Eccles v. Peoples Bank, 333 U.S. 426, 431 (1948) 5” 


See IV Hudson’s World Court Reports (1943), No. 53, Diver- 
sion of Waters from the River Meuse, 172, 229, 234 (separate con- 
curring opinion of Judge Manley O. Hudson) (discussing on prin- 
ciple the proposition that equity principles applicable to a request 
for injunetion should be equally applicable to a request for a 
declaratory judgment: States which abide by court determinations 
are disposed to respect declaratory judgments equally with injunc- 
tions; hence, in such States, a declaratory judgment will “have 
the same compulsive effect as a mandatory injunction”). 
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The maxim that he who comes into equity must come with 
clean hands gives wide range to the equity court’s use of dis- 
cretion in refusing to aid the unclean litigant. And, accord- 
ingly, the litigant’s misconduct need not necessarily have 
been of such a nature as to be punishable as a crime or as 
to justify legal proceedings of any character. Any willful 
act relating to the cause of action which rightfully can be 
said to transgress equitable standards of conduct is sufficient 
cause for invoking the doctrine. Precision Instrument Mfg. 
Co. v. Automotive Maintenance Machinery Co., 324 U.S. 
806, 815, reh. denied 325 U.S. 893 (1945). 

Moreover, where a suit in equity concerns the public 
interest, the doctrine assumes even wider and more signifi- 
cant proportions. For if an equity court properly uses 
the maxim to withhold its assistance, it not only prevents a 
wrongdoer from enjoying the fruits of his transgression, 
but also averts an injury to the public. Idem. 

The governing principle is that whenever the party who 
comes into a court of equity to seek its aid ‘‘has violated 
conscience, or good faith, or other equitable principle in 
his prior conduct, then the doors of the court will be shut 
against him in limine; the court will refuse to interfere on 
his behalf, to acknowledge his right, or to award him any 
remedy’’. And to invoke the doctrine, the acts transgress- 
ing equitable standards of conduct need only ‘‘in some 
measure affect the equitable relations in respect to the mat- 
ter before the court for adjudication.”? Keystone Driller 
Corp. v. General Excavator Co., 290 U.S. 240, 244-245 
(1933). 

In a case roughly comparable to the present one, involv- 
ing particular abuse of judicial and administrative proc- 
esses to defeat proper operation of the patent law, the Court 
of Appeals for the Seventh Circuit summarily dismissed 
the plaintiff’s equity suit on the defendant’s appeal from 
the grant of a preliminary injunction, stating: ‘‘The com- 
plainant, entering a court of equity, must come with clean 
hands. ... The rule... need not be pleaded at all. In fact, 
it is not a matter of defense primarily. Courts apply it, 
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not to favor a defendant, but because of the interest of the 
public; courts act sponte sua [in such a case].”’ Bell and 
Howell Co. v. Bliss, supra, 262 F. at 134-135 (1919). 

This brings us to consideration of the important public 
interests involved, and the total want of equity in appel- 
lant’s case produced by his prior actions clearly transgress- 
ing equitable standards of conduct: 

We submit, appellant’s prior abuse of judicial and ad- 
ministrative processes to delay, frustrate and defeat his 
proper deportation from the United States during the 
period from 1955 to 1961 presents ‘can unparalleled picture 
of legalistic jousting with the United States Govern- 
ment.””?** The detailed recital supra at pp. 13-47 under the 
heading ‘‘Apparent Want of Equity in Appellant’s Case’’ 
establishes beyond cavil the involvment here of the im- 
portant public interests in precluding abuse of judicial 
process and effectuating the deportation law in accord- 
ance with the congressional will, as well as the total 
want of equity in appellant’s case, produced by his prior 
mockery of our judicial and administrative processes and 
his caleulating use of other strategems to defeat his proper 
deportation. Such abuse of process and use of multifarious 
stratagems to defeat proper administration of the law as 
prescribed by Congress strikes at the very foundation of 
our system of government. It breeds general disrespect 
for law and order. For this reason, the Congress, the Presi- 
dent, and the Judicial Conference of the United States 
were right in their serious concern 5% over such repetitive - 
litigation as appears in the prior history of appellant’s 
deportation case. 

It may have been appellant’s legal prerogative to make 
such 2 mockery as he has of our court and administrative 
processes to defeat deportation. And he may also have had 
a legal right to institute the meritless litigation he did in 


* The 1958 report of the House Committee on the Judiciary re- 
ferred to op. cit. supra n. 10 0 characterized appellant’s prior 
course of litigating his deportation case. We believe the Com- 
mittee’s description is apt. 

= See supra at pp. 13-14. 
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Italy and obtain an injunctive order barring the Italian 
government during the pendency of the action from validat- 
ing a travel document for his deportation to Italy. 

But when he now comes seeking equity’s intervention, 
pleading for its aid to extricate him from a situation which 
is very largely the product of his own iniquitous prior 
course of conduct, then the equity court is entitled to closely 
scrutinize that prior course of conduct, and if it determines 
such conduct fails to measure up to a proper equitable 
standard, to withhold its aid entirely—particularly in light 
of the important public interests involved. 

This Court, sitting exclusively as a court of equity here, 
needs particularly to note that—as the House Committee 
on the Judiciary has correctly observed *°—appellant’s 
“‘repetitious court proceedings . . . [were] . . . principally 
begun (with their accompanying requests for interim stays) 
just when the Government . . . [managed] . . . to obtain a 
travel document and... [was] . . . about to enforce his 
departure—many years after the order of deportation was 
entered.’’ 

Twice appellant frustrated his proper deportation to 
Italy by calculating abuse of the judicial and administrative 
processes for delay. The first time was in the period 
June-August 1955. Coincidentally with his last-minute re- 
sort to the judicial and administrative processes, he suc- 
ceeded by a highly questionable stratagem in prevailing 
on the Italian authorities to suspend the validity of the 
Italian travel document previously issued for effectuation 
of his deportation to Italy. It clearly appears that the 
claim of French nationality appellant then advanced at 
the last moment both administratively and in court here, 
as well as to the Italian government, was mala fide and made 
simply to frustrate his proper deportation to Italy. 

Appellant never produced the results of his ‘‘investiga- 
tion’? which led him to ‘‘believe’’ his father had lost his 
Italian nationality before appellant’s birth and became a 
French citizen. Later investigation by the Government 
failed to produce any evidence suggesting that appellant’s 


® Op. cit. supra n. 10. 


66 


father could ever have possessed anything but Italian na- 
tionality. The Italian government also determined the 
claim was baseless. And the French government reported 
that nothing appeared in its files to substantiate appellant’s 
claim to French citizenship. 

The second time was in the period October-November 
1956. Appellant then again calculatingly misused the 
judicial and administrative processes at the last moment for 
delay, and resorted to the further highly questionable 
stratagems discussed below, to defeat his proper deporta- 
tion to Italy. 

That frustration of his deportation to Italy by last- 
minute stratagems was appellant’s objective clearly ap- 
pears from his maneuvers relative to the application he 
filed for administrative stay of deportation on his claim 
that he would suffer physical persecution if deported to 
Italy: 

On November 5, 1956 appellant was uncertain whether 
his last-ditch efforts in the courts would produce an effec- 
tive stay of deportation for him past the expiration date of 
the Italian travel document on November 7, 1956. He 
therefore that day filed his application for an administra- 
tive stay. But on that same day he obtained a judicial 
stay pending appeal from the adverse decision in his fifth 
court action (the third one for judicial review of the 
validity of the Order of Deportation). He thereupon sought 
on November 6, 1956 to withdraw—without prejudice— 
the administrative application. That maneuver failed. He 
then sought postponement of the administrative action upon 
myriad dilatory grounds. That effort also failed. He 
then sought judicial review. 

This Court remanded the matter to the Service, to afford 
appellant the time he had claimed he needed to bolster 
his claim. At the second administrative proceeding he 
again failed to substantiate the claim. Thereafter, resting 
secure on the Italian government’s declination to issue a 
travel document for him while the Italan court order in 
the nature of an injunction pendente lite remained in effect, 
he made no further effort to obtain judicial review of the 
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second administrative rejection of his physical persecution 
claim. 

No doubt, at such time as the Italian government were 
again free to validate a travel document for his deporta- 
tion to Italy, he would at the last moment have instituted 
@ new court action to again litigate the denial of his claim, 
and would have sought another judicial stay in connection 
therewith. 

As for the litigation appellant instituted in the Italian 
courts seeking to bar the Italian government from vali- 
dating a travel document for his deportation to Italy, it 
is to be noted that both the Government of the United States 
and the Italian government have regarded that litigation as 
meritless. The Service went on record in a letter to appel- 
lant’s counsel that it considers the Italian court action 
to be ‘‘designed simply as a dilatory action to prevent or 
hamper his departure from the United States pursuant 
to the Order of Deportation.’? And it appears evident 
that was its object. 

Furthermore, we submit, this Court should scrutinize 


with particular care the other stratagems appellant in- 
dulged in during the period October 30-November 7, 1956. 
Immediately following the October 30, 1956 announcement 
by the Italian government that an Italian travel document 
would again be validated, appellant took action on the fol- 
lowing additional fronts: 


He happened to be unavailable in New Orleans on Octo- 
ber 30 and 31, and the immigration officers could not serve 
him with a notice of intention to deport. His explanation 
was: He had planned to go hunting. But he had to cancel 
the trip. Instead, he went to Grand Isle because he ‘‘had 
some business’’ [?] there. Yet, nobody saw him on Grand 
Isle because he ‘‘went right on to the camp” site. And 
there were no telephone communication facilities at the 
camp. However, on those very same dates, court action 
was being taken on his behalf, seeking injunctive relief 
against deportation. 

Moreover, on October 30 an attorney representing him 
called at the Italian consulate in New Orleans and presented 
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a petition to indefinately suspend the issuance of an Italian 
travel document for appellant’s deportation to Italy. 

On October 31 the copy of a Guatemalan birth certificate 
purporting to establish appellant’s birth in Guatemala 
showed up at the Italian consulate in New Orleans. The 
certificate discloses that on October 30 it was authenticated 
by the signature of the Guatemalan Civil Registrar; the 
Governor of the appropriate Department of the Guatemalan 
government; and an American consul in Guatemala. 

These events show a remarkable coincidence in point of 
time and evident purpose. The trail leads us inevitably 
to the appellant. The inference is inescapable that the 
Guatemalan birth certificate was delivered to the Italian 
Consulate General in New Orleans on October 31, 1956 at 
his instance. Its appearance there at that juncture could 
serve only his interest. He was then seeking by any and 
all means to procure the cancellation of the Italian travel 
document. It was solely to his advantage to raise a new 
question calling for further investigation on the part of the 
Italian authorities. Meanwhile, he could hope, they would 
again suspend the validity of the travel document. 

We think this Court’is free to draw this inference from 
the undisputed facts of record in connection with making 
an in limine determination whether there is such want of 
equity in appellant’s suit as to warrant its dismissal. And, 
we note, a court of equity does not need to be supplied with 
all the links in the chain of proof. It may draw ‘‘reason- 
able, proper and natural inferences and presumptions from 
the accrual of condemnatory incidents appearing”’ in the 
record before it. United States v. Mammoth Oil Co., 14 
F.2d 705, 731 (8th Cir. 1926), aff’d 275 U.S. 13 (1927). 

All of the foregoing goes to establish that appellant was 
guilty of deliberate actions ‘‘transgressing equitable stand- 
ards of conduct,”’ and, contravening his duty to cooperate 
with, and not connive at impeding, the efforts of the Gov- 
ernment to effect his departure from the United States 
under the outstanding Order of Deportation. And it was 
that prior course of conduct which was largely responsible 
for his being in Guatemala. 

Accordingly, were appellant presently in Guatemala, or 
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wherever else abroad his inequitable conduct led him, we 
believe this Court, sitting in equity, should have left him 
where and as it found him. Under those circumstances, 
shutting the equity courts’ doors to appellant in limine 
would have well served the considerable public interests 
at stake in finally bringing appellant’s illegal presence in the 
United States to an end. And such a result would have 
saved the Government from the necessity to resume its 
efforts to oust him from the United States. 

But the situation has been changed by appellant’s illegal 
reentry. 


B. In view of appellant’s illegal entry, public interest best 
served by court decision on merits 


In the Government’s view, appellant’s illegal reentry to 
the United States has put a different complexion on the 
matter. We have already noted that appellant’s illegal re- 
entry has produced a criminal prosecution and a new de- 
portation proceeding which may both essentially rest upon 
the judgment of the District Court. 

Appellant has proven very adept in the past at multiply- 
ing litigation. The public policy objective of the res 
judicata doctrine and the declaratory judgment procedure is 
to have an issue of questioned status, fact, or law settled 
once and for all. Angel v. Bullington, 330 U.S. 183, 192-193 
(1947) ; Delaney v. Carter Oil Co., 174 F.2d 314, 317 (10th 
Cir.), cert. denied sub nom. Dille v. Delaney, 338 U.S. 894. 
(1949). This public policy objective would be frustrated if 
the present action were dismissed, and the Government were 
then subjected to the vexatious necessity to relitigate the 
same matter in another pending © or impending ® lawsuit- 


® The Government has taken this position in connection with the 
criminal prosecution of appellant for illegal presence in the United 
States after deportation: Where a defendant who is being crimi- 
nally prosecuted for a violation of law which essentially rests upon 
the validity of an administrative action, has already had an op- 
portunity in a proper proceeding to contest the validity of that 
administrative action, he is barred from thereafter relitigating the 
issue of its validity in the criminal proceedings. On that basis, 

[Foornote 61 on Pace 70] 
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Courts of equity may, and frequently do go much 
farther both to give and withhold relief in furtherance 
of the public interest.”’ Virginia R. Co. v. System Fed- 
eration, 300 U.S. 515, 552 (1937). And the equity powers 
of the courts assume an even broader and more flexible 
character where the public interest is involved. Porter 
v. Warner Co., 328 U.S. 395, 398 (1946). 

Accordingly, we submit, this Court should proceed to 
determine this case on the merits. 


Ill. Appellant’s illegal reentry to the United States 
following his physical deportation to Guatemala 
has mooted appellant’s application for prelimi- 

injunction; but it has not 


Appellant sought a mandatory injunction which in effect 
would have required the Government bring him back or 
permit him to return to the United States; a prohibitory 
injunction enjoining the Government from enforcing the 
deportation statute in violation of his constitutional rights ; 
and a writ under the All Writs section 28 U.S.C. 1651, 
we presume, to accomplish these same purposes. 

As we see it, appellant’s illegal reentry to the United 
States following his deportation to Guatemala has mooted 
his application for this injunctive relief. There is no pres- 
ent prospect that the Government will have a travel 
document, with which to effect his deportation to Gua- 
temala. Andgimplementation of the newly-enacted ju- 


a 
we believe, if the present litigation is finally decided adversely to 
appellant, he will be thereafter foreclosed from relitigating in the 
criminal proceedings the issue of the validity of the summary 
execution of the prior Order of Deportation in his case. 

“Considering the fact that appellant has raised in the new 
deportation proceedings the identical issue he is litigating here, 
relative to the validity of the summary execution of the prior Order 
of Deportation, we have no doubt that he plans to relitigate that 
issue on judicial review of the new deportation order—unless fore- 
closed by the doctrine of res judicata or collateral estoppel by 
judgment. 
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dicial review section? added to the immigration statute, 
the Service recently promulgated a regulation ® providing 
that 72 hours advance notice of intention to effect de- 
portation shall be given. This notice enables all aliens to 
have the opportunity to seek judicial review if they desire 
directly in an appropriate Court of Appeals. Accordingly, 
it appears there is presently no existing need whatever 
for any form of injunctive relief in appellant’s case. 

However, as already noted, appellant’s illegal reentry 
has produced a criminal prosecution and a new deportation 
proceeding which may both essentially rest upon the judg- 
ment of the District Court below. In view of its potential 
effect on those proceedings, the declaratory aspect of his 
case obviously still presents a live controversy. Fiswick 
v. United States, 329 U.S. 211, 220-222 (1946); Kokoris v. 
Johnson, 195 F. 2d 518, 519 (4th Cir. 1952). The whole 
object of the declaratory judgment procedure is to remove 
uncertainty from legal relations, by expeditiously settling 
disputed issues ‘‘on which a whole complex of rights may 
depend.’’ Delaney v. Carter Oil Co., supra, 174 F2a at 
317. 


IV. Three-Judge District Court acted properly in dis- 
solving itself; and the Single-Judge District Court 
thereafter had proper jurisdiction to grant sum- 
mary judgment. 


We submit,“ for the reasons which more fally appear 
in the Opposition we filed in this Court to appellant’s 
motion to reverse and remand, that: The Three-Judge 
District Court acted properly in the exerciseéf its jurisdic- 
tion and sound judicial discretion when it dissolved itself. 
It properly remitted the remaining issues, not statutorily 


“Section 106 of the Immigration and Nationality Act, 75 Stat. 
651, 8 US.C.A. 1105a. 

*8 C.F.R. 243.3, published 26 F.R. 12118, December 13, 1961, and 
effective January 22, 1962. 

“It appears that this issue has not been mooted by the mooting 
of the injunctive relief aspect of appellant’s case, since the jurisdic- 
tion of this Court to entertain this appeal is dependent on it. 
E.9., Query v. United States, 316 U.S. 486, 490-491 (1942). 
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required to be acted upon by a Three-Judge Court, to the 
SingleJudge Court for appropriate disposition. Hence, 
the Single-Judge Court then came to have proper jurisdic- 
tion to dispose of the remaining issues, which it did by 
granting summary judgment for the Government. 

Since this Court had already denied appellant’s motion 
to reverse and remand, the Supplementary Opposition we 
submitted never did get filed in this appeal. Accordingly, 
we will briefly summarize its contents here: The underlying 
rationale of Public Service Commission of Missouri v. 
Brashear Freight Lines, 312 U.S. 621, 625 (1941) and the 
two cases following it under the current Three-Judge 
statute, Pabst v. Campbell, 150 F. Supp. 71, 74-75 (S.D. 
Ind. 1957) and Davis v. County School Board of Prince 
Edward County, 142 F. Supp. 616, 620 (E.D. Va. 1956), 
appears to be dispositive of the issue appellant raises here. 


First, those decisions proceed on the premise that the 
Three-Judge statute does not compel a properly-convened 
Three-Judge District Court to remain assembled in the 
ease, once the statutory function of the Three-Judge has 
been entirely fulfilled, or because of some other eventuality 
has gone out of the case. 


Second, the action taken in those cases also rests on 
this further premise: The Three-Judge Court procedure— 
burdensome enough as it is of necessity—need not and 
should not be additionally burdened by consideration of 
issues only incidentally involved in the case, and not within 
the ambit of the Three-Judge statute. This is especially 
so where the trial of those incidental matters, not within 
the specific statutory purpose for which the two additional 
judges are called to sit on the District Court, might involve 
a long and complicated hearing on issues inappropriate 
for decision by a Three-Judge Court. 


Third, it is a matter of supervening importance to the 
proper functioning of our Federal court system, to avoid 
clogging the stream of the Supreme Court’s work on direct 
appeal. Injecting issues inappropriate for Supreme Court 
deliberation into a case directly appealable as of right to 
the Supreme Court is contrary to the purposes for which 
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the Courts of Appeal are established, and is directly con- 
trary to the essential purpose of the 1925 Jurisdictional 
Act, 43 Stat. 936, which was designed to keep within nar- 
row confines the Supreme Court’s appellate docket. 

This last consideration bears so significantly upon the 
effective functioning of our judicial system that we think 
it far outweighs the conflicting (though also desirable) ob- 
jective to avoid piecemeal appeals in the same litigation. 
The lesser objective to avoid separate appeals has elsewhere 
been made to yield to considerations that are more impor- 
tant to the proper administration of our judicial system, 
e.g., the long-existing exception as to interlocutory injunc- 
tions, now in 28 U.S.C. 1292(a) (1), and the recently enacted 
provision allowing a separate appeal from interlocutory 
orders involving a controlling question of law, appearing 
in 28 U.S.C. 1292(b), added by the Act of September 2, 
1958, 72 Stat. 1770. 

In this connection, it is to be noted, as far back as the 
1913 case on which we rely here, Louisville & Nashville R. 
Co. v. Garrett, 231 U.S. 298, it was expressly deemed most 
desirable to avoid encumbering the Supreme Court’s con- 
sideration of necessary issues on a direct appeal from a 
Three-Judge District Court’s decision, by extraneous issues 
forming no proper part of the direct appellate work of the 
Supreme Court. 

Moreover, this supervening consideration applies even 
as to jurisdictional matters. In the Louisville case, supra, 
the Circuit Court expressly refrained from ruling on the 
demurrers, in order not to embarrass the Supreme Court’s 
consideration of the preliminary injunction matter on the 
direct appeal. 

The record in the court below shows this: At the time the 
Three-Judge Court acted it appeared that the jurisdictional 
objections the Government raised were so intertwined with 
the case on the merits that their proper resolution might 
require a long and complicated factual hearing for their 
proper resolution. And appellant was then pressing his 
application for preliminary injunction, claiming irreparable 
injury. 

Obviously, then, the Three-Judge Court acted well within 
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the bounds of sound judicial discretion when it deemed its 
best course under these particular circumstances to be, to 
rule upon all the matters statutorily required to be consid- 
ered by a Three-Judge Court, and to defer action on the 
Government's jurisdictional objections for consideration by 
the single Judge, along with the declaratory judgment as- 
pect of the case on its merits. 

The Three-Judge Court entered an appealable order 
finally disposing of appellant’s application for preliminary 
and permanent injunction. Appellant does not dispute 
this. Nor does he deny that the order of the Three-Judge 
Court which he challenges here constituted a final disposi- 
tion of all questions necessarily involved in the discharge of 
the Three-Judge Court’s statutory function. 

We deem the authorities appellant cites, Ex parte Brans- 
ford, 310 U.S. 354, 361 (1940), and Osage Tribe of Indians v. 
Ickes, 45 F. Supp. 179 (D-C. 1942), aff’d on opinion below 
(decision of Three-Judge District Court deemed correct in 
all respects), 77 U.S. App. D.C. 114, 133 F. 24 47, cert. denied 
319 U.S. 750 (1943), as in no way conflicting with what the 
Three-Judge Court did in appellant’s case. 

As a matter of fact, we read Osage Tribe, etc., to be a 
consistent authority. We noted in our original memoran- 
dum in opposition (see p. 15) that the Three-Judge Court 
there carefully stated, 45 F. Supp. at 185: 


aohere they are inext 
required to decide. {Emphasis supplied.] 


We could rest here on the converse of the principle, stated 
in the last sentence quoted. 

We also read Louisville € Nashville R. Co. v. Garrett, 
931 U.S. 298 (1913) to be an authority favorable to us, 
and contrary to the proposition for which appellant cites 
it. Nor do the other cases appellant cites sustain his claim. 
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V. The Government fully complied with the provisions 
of Section 243(a) of the Immigration and Na- 
tionality Act in designating and effecting appel- 
lant’s deportation to Guatemala. 

A. Satisfaction of the antecedent statutory requirements. 


Long before the Government summarily ousted appellant 
on April 4, 1961 to Guatemala, the antecedent statutory 
requirements had been fully satisfied. Section 243(a) of 
the Immigration and Nationality Act, 8 U.S.C. 1253(a) 
makes provision for: 


Step No. 1: If a deportable alien promptly designates 
a country, and that country is willing to accept him into its 
territory, deportation is to be directed to the designated 
country.” The alien may make only one such designation. 
If the government of the designated country fails finally to 
advise the Attorney General within three months following 
original inquiry whether that government will or will not 
accept such alien into its territory, such designation may 
be disregarded. 


Step No. 2: Deportation is thereupon to be directed to 
any country of which the alien is a subject national, or citi- 
zen, if such country is willing to accept him into its terri- 
tory. If the government of such country fails finally to 
advise the Attorney General or the alien within three 
months following original inquiry, or within such other 
period as the Attorney General deems reasonable under the 
circumstances, whether that government will or will not 
accept the alien into its territory, then the Attorney General 
may proceed to effect deportation elsewhere. 


Step No. 3: In that event, the Attorney General is au- 
thorized to effect the alien’s deportation to any one of six 
enumerated categories of countries, And if deportation 
to any of those places is impracticable, inadvisable, or im- 
possible, then the Attorney General may effect the alien’s 


* This is subject to an exception that is not relevant here. 
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deportation ‘‘to any country which is willing to accept such 
alien into its territory’’. 

The Government initially attempted in good faith to 
effect appellant’s deportation under Steps Nos. 1 and 2. 
Its efforts proved unavailing. Appellant belatedly desig- 
nated France as the country for his deportation. He never 
supplied the results of his investigation which he claimed 
led him to believe he might have French nationality. And 
France declined to take him. That satisfied Step No. 1. 
Then, as we have noted, appellant frustrated and defeated 
the Government’s efforts to deport him to Italy, the country 
of which he is a national by operation of the doctrine of jus 
sanguinis. That satisfied Step. No. 2. 


B. The Government properly designated Guatemala as the 
country of deportation under three headings, in the 
alternative. 


(1) On appellant's own postulate. 
For present purposes, we accept appellant’s contentions 


that he was not born in Guatemala, as the Guatemalan birth 
record purported to show, and that the Guatemalan govern- 
ment has now determined that the Guatemalan birth entry 
for him should no longer be recognized as a valid record. 

Proceeding on that postulate, it clearly appears that— 
sinee Step No. 1 and Step No. 2 of the deportation statute 
had been fully satisfied long before April 4, 1961—the 
statute authorized the Government’s designation of Guate- 
mala as the country for his deportation under Step No. 3, 
as a country willing to accept him into its territory. As 
already noted, the Guatemalan government did issue a 
travel document for appellant which a proper Guatemalan 
official indicated would serve the purpose of admitting him 
to Guatemala as a deportee from the United States. And 
he was thereafter actually admitted to Guatemala upon 
presentation of that document. 

Thus, on appellant’s own postulate, the statutory re- 
quirements as to the Government’s designation of a country 
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of deportation were fully met. Proceeding from that 
premise, we may disregard the Government’s designation 
of Guatemala under Step No. 2, and as the country of birth 
under Step No. 3, as surplusage. 

This necessitates consideration of appellant’s attack on 
the constitutionality of Section 243(a) (7) of the Immigra- 
tion and Nationality Act, 66 Stat. 213, 8 U.S.C. 1253(a) (7), 
the provision which authorizes deportation to any country 
willing to accept the alien, as applied in his case. 

Appellant has not included this point in his Statement of 
Questions Presented or discussed it on the merits in his 
brief. We presume, therefore, that it has been abandoned 
as a point on this appeal. 

However, if this Court need reach the question, we sub- 
mit, plaintiff’s constitutional objection is clearly without 
merit, and must fail. The short answer is this: 

Deportation is without doubt strictly a civil measure. 
It is clearly not punishment in the legal sense. It is but an 
exercise of the sovereign power of the nation to rid the 
country of aliens who, for whatever reasons Congress may 
prescribe, are deemed unwanted as residents. In terminat- 
ing the privilege extended to aliens to reside in our midst, 
Congress exercises the sovereign power of the United States 
without any substantive due process of law limitations 
whatever. Galvan v. Press, 347 U.S. 522, 530-532 (1954) ; 
Harisiades v. Shaughnessy, 342 U.S. 580, 584-591, 593-596 
(1952); Bugajewite v. Adams, 228 U.S. 585, 591 (1913); 
Fong Yue Ting v. United States, 149 U.S. 698, 730-731 
(1893) ; United States ex rel. Zapp v. District Director of 
Immigration, etc., 120 F.2d 762, 764 (2d Cir. 1941). 

Therefore, deportation does not come within the purview 
of the Eighth Amendment or violate substantive due process 
of law in any way. 

Moreover, there is no constitutional requirement that in 
ridding our country of aliens whose conduct has shown 
that their continued presence here is undesirable, the Gov- 
ernment of the United States must restore the deportee to 


some pre-entry situation. And there obviously is good 
reason to provide for deportation to any country willing to 
accept him into its territory. 

The object of deportation is to advance and safeguard 
the national interest, not to provide any safe haven abroad 
for the undesirable deportee. The provision constitu- 
tionally challenged here was incorporated into the Imni- 
gration and Nationality Act in order to facilitate the de- 
portation from the United States of ‘‘undeportable’’ aliens. 
There is a considerable public interest at stake in the ef- 
fectuation of that objective. 

It is now well settled that the congressional objective 
was to aid the Attorney General to best effectuate the de- 
portation from the United States of aliens illegally in the 
country. Rogers v. Cheng Fu Sheng, 108 U.S.App.D.C. 115, 
117, 280 F.2d 663, 665, cert. denied, 364 U.S. 891 (1960); 
Chan Chuen v. Esperdy, 285 F.2d 353, 354 (2d Cir. 1960) ; 
Ying v. Kennedy, —— U.S.App.D.c. —, 292 F.2d 740, 
743, cert. denied 368 US. 914 (1961). See S. Rep. No. 1515, 
Sist Cong. 2d Sess. (1950), at pp. 637-639. 

In realistic terms, there is generally no significant dif- 
ference between deporting a mature alien who is a long- 
term resident of the United States to a country in which 
he has never previously been, and sending him to a country 
he left long ago. It is as unlikely that such an alien now has 
any more of a connection with the country he left in the 
distant past, than with a country in which he has never 
previously been. In appellant’s own case, for example, 
there is no significant difference between deporting him to 
Tunis (where he claims birth and which he left as an in- 
fant), and deporting him to Guatemala (where he now dis- 
claims birth) 


Therefore, if the issue need be reached here, this Court 
should conelnde that there is no constitutional infirmity in 
the challenged provision. 
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(2) On the Government's postulate. 


The Guatemalan birth certificate relating to appellant 
which came into the hands of the Government via the 
Italian government, was authentic on its face. Confirma- 
tion was obtained that it was supported by a record entry 
in the Guatemalan birth records. 

The Government determined there was reason to believe 
the birth certificate had been given to the Italian Consul 
General by appellant or by a person acting under his direc- 
tion. It was also concluded there was reason to believe 
that Guatemala was the true place of his birth. 

The Guatemalan government was willing to give it rec- 
ognition for purposes of issuing a travel document for ap- 
pellant’s deportation to Guatemala—whether it was an 
authentic original record or a record officially created at his 
behest. 

Following receipt of the Guatemalan travel document 
issued by the Guatemalan Immigration Chief on Guatema- 
lan soil, upon his giving personal consideration to the matter 
and examining the Guatemalan birth certificate himself, our 
Government was certainly entitled to give both full pre- 
sumptive credit. Murarka v. Bachrack Bros., 215 F. 2a 547, 
993 (2d Cir. 1954) ; Blair Holding Corp. v. Rubinstein, 133 
F. Supp. 496, 499 (S.D.N.Y. 1951); Boissonnas v. Acheson, 
101 F. Supp. 138, 153-154 (S.D.N.Y. 1951). See VII Wig- 
more on Evidence (3d Ed. 1940), Sec. 2159. 

It is a settled principle of international law that one 
sovereign nation will within its territory generally give full 
recognition as a matter of comity of nations to the legisla- 
tive, executive and judicial acts of another sovereign State 
done within the latter sovereign’s territory. Hilton v. 
Guyot, 159 U.S. 113, 163-164 (1895). 

Moreover, in choosing a country of deportation, the Gov- 
ernment was no more bound than appellant deemed himself 
to be, by the passing reference to his foreign origin in the 
judicial decisions sustaining the Order of Deportation. 

The Supreme Court decision upholding the Order of De- 
portation was entered on May 31, 1955. Thereafter, on 
June 23, 1955 appellant made new factual representations 
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affecting the choice of the country for his deportation. He 
did not then move to have the deportation hearing re- 
opened in order that the purported new facts his ‘‘investi- 
gation”’ had developed leading him to ““believe’’ he was & 
French national might be incorporated into the hearing 
record. The Service then also saw no necessity for reopen- 
ing the deportation hearing. 

Appellant’s belated designation of France as the country 
to which he desired to be deported was honored in reliance 
upon the new factual representations he made, without any 
reopening. It was of course unnecessary to reopen the de- 
portation hearing for that purpose. 

The fact whether appellant was a national of Italy or of 
France was immaterial to establishing appellant’s deporta- 
bility. Also immaterial to establishing his deportability 
was the particular place abroad he was born, whether Tunis, 
or Guatemala, or Italy. There was no contest at any stage 
of the deportation hearing as to those facts. Appellant 
raised no issue as to his alienage. His alienage and mari- 
hmana-trafficking conviction were the only two ultimate 
facts-in-issue involved on the basis of which the courts de- 
termined he was deportable as a matter of law. 

Thus, we do not perceive that the Government was 
estopped from determining precisely where abroad appel- 
lant had been born, when that fact later came to be material 
for the first time in appellant’s case in a totally different 
setting than that which had been litigated. The Evergreens 
v. Numan, 141 F.2d 927, 928-931 (2d Cir.), cert. denied, 323 
TS. 720 (1944) ; United States Fidelity and Guaranty Co. 
v. McCarthy, 33 F.2d 7, 9 (8th Cir.), cert. denied, 280 U.S. 
590 (1929). 

We next turn to consider appellant’s attempt to give a 
most hypertechnical reading to the deportation statute. 
We submit, once an alien has forfeited the legally-protected 
interest * he formerly had to continued residence in the 
United States by showing conduct which establishes he is 


“See the cases cited op. cit. supra n. 4 holding that an alien’s 
status comes to be constitutionally different once his deportability 
has been adjudicated. 
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undesirable as a resident—which appellant has—the de- 
portation power of the sovereign United States is not to be 
hobbled by the factitious construction of the statute appel- 
lant urges here. He claims in his brief on this appeal that 
the Government ‘‘could not invoke three subsections . . . 
at one and the same time.’’ But he points to nothing in the 
statute or decisional law to sustain that contention. Nor 
does any ground exist to bar the Government from applying 
the statute in a practical manner when effecting the ex- 
pulsion of a deportable alien from the United States. 

After it has been finally determined that an alien is de- 
portable, then it is manifest that the statute is to be read 
hospitably in order to effectuate the purpose of the deporta- 
tion statute and remedy the evil at which it is aimed. Black 
v. Magnolia Liquor Co., 355 U.S. 24, 26 (1957); United 
States v. C.I.0., 335 U.S. 106, 112 (1948); S.E.C. v. C. M. 
Joiner Leasing Corp., 320 U.S. 344, 350-351 (1943). 

As already noted, it clearly appears from the series of 
court decisions and the legislative history cited supra under 
(1) that the statutory object is to aid the Government to 
rid the country of undesirable aliens whose deportation had 
proved difficult to accomplish. The statute, read hospitably 
to effect this statutory purpose, certainly permitted the 
Government to act practicably under the circumstances 
here and designate Guatemala as the country for appel- 
lant’s deportation under three headings, in the alternative— 
considering the prior fall satisfaction of the antecedent 
statutory requirements in his case. 


C. Guatemala accepted appellant as a deportee from the United 
States 


The deportation statute’s requirement as to acceptance 
is fully met when an authorized representative of a foreign 
government communicates his country’s willingness to ac- 
cept an alien into its teritory as a deportee from the United 
States. The act of acceptance is finally completed when the 
alien is permitted entry into the accepting country’s terri- 
tory. What the accepting country chooses to do, after its 
acceptance of the alien deportee into its territory, relative 
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to the alien’s farther sojourn in its territory, is of no 
moment under the deportation statute. Teo Chai Tram v. 
Kennedy, —— U.S. App. D.C. —, 293 F.2d 548, 544-545 
(1961) ; Chong Chak v. Murff, 172 F. Supp. 150, 151 (S.D. 
N.Y. 1958) ; United States ex rel. Tie Sing Eng v. Murff, 
165 F. Sapp. 633, 634 (S.D.N.Y.), aff’d on opinion below 
sub nom. United States ex rel. Tie Sing Eng v. Esperdy, 
266 F.2d 957 (2d Cir.), cert. denied, 361 U.S. 840, reh. de- 
nied 361 U.S. 904 (1959). 

Our Government made inquiry of the Guatemalan gov- 
ernment. Guatemala expressed its willingness to accept 
appellant into its territory as a deportee from the United 
States, and issued a travel document expressly for that pur- 
pose. Its acceptance came to be a completed act, when ap- 
pellant was permitted to enter Guatemala on April 4, 1961. 

The Guatemalan government has since made no repre- 
sentations to the Government of the United States which 
in any way qualify or change its original acceptance of ap- 
pellant. And his sojourn in Guatemala was not disturbed 
for some time after his entry. 

Guatemala’s act of finally accepting appellant into its 
territory was the action of another sovereign State, opera- 
tive in its own realm. Guatemala evidently has no dip- 
lomatic grievance to express in the matter. 

Nor, even if Guatemala had some grievance in the mat- 
ter, can we perceive how that would confer any right upon 
appellant. ‘‘Redress of grievances by reason of ... acts 
[of another government] must be obtained through the 
means open to be availed of by sovereign powers as between 
themselves.”” Underhill v. Hernandez, 168 U.S. 250, 252 
(1897). In Johnson v. Etsentrager, 339 U.S. 763, 789 
(1950), the Supreme Court, speaking of governmental acts 
of the United States done on Chinese soil, stated: 


_.. China appears to have fully consented . . . and, if Chins 
had [any] complaint . . ., China’s grievance does not become 
these prisoners’ right. . . . 
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Hence, it is clear that the District Court correctly ruled 
that the facts appellant sought to interject into the record 
relative to the circumstances under which Guatemala ac- 
cepted him into its territory are immaterial. 

In the court below appellant also attempted to interject 
into the case facts concerning events §gurring in Guatemala 
some time after his arrival in that country. The District 
Court likewise ruled those after-occurring facts are im- 
material. We submit, that ruling likewise is indubitably 
correct. 

It is settled law that our courts do not sit to inquire 
into the public acts of the government of another sovereign 
State done within its own territory. United States v. 
Belmont, 301 U.S. 324, 327-328 (1937) ; Ricaud v. American 
Metal Co., 246 U.S. 304, 309, 310 (1918) ; Oetjen v. Central 
Leather Co., 246 U.S. 297, 303 (1918) ; Underhill v. Hernan- 
dez, 168 U.S. 250, 252 (1897); Pons v. Republic of Cuba, 
— U.S. App. D.C. —, 294 F. 2d 925, 926 (1961). 

It is also clearly established that the courts do not in- 
trude into matters concerning the relations between the 
Government of the United States and the government of 
another country. Their adjustment must be left to the 
field of diplomacy. United States v. Curtis-Wright Corp., 
299 U.S. 304, 315, 319 (1936); Whitney v. Robertson, 124 
U.S. 190, 194 (1888); George E. Warren Corp. v. United 
States, 94 F.2d 597, 599 (2d Cir.), cert. denied 304 U.S. 572 
(1938). 

The impropriety of our courts endeavoring to inquire 
into the public acts of Guatemala occurring within its own 
territory, patently appears from the record in the court 
below. The hearsay affidavits ® as to what occurred in 
Guatemala after appellant’s entry on April 4, 1961, which 
finally led to his expulsion on May 4, 1961, indicate that 
it would be necessary to obtain the testimony of the 


“In order that the immaterial hearsay material appellant filed 
in support of his motion to vacate judgment should not go unre- 
butted on the record, the Government filed countering immaterial 
hearsay matter. 
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President and other high officials of Guatemala. It is 
to be doubted that their testimony could be compelled, 
so as to permit the full facts to be developed. 

Therefore, we submit, the District Court correctly de- 
termined: ‘‘The Government of Guatemala has accepted 
the plaintiff, and once the acceptance was acted on and 
the plaintiff was brought by our Government to Guatemala 
and landed there, the transaction is at an end.”? 194 F. 
Supp. at 752; J.A. 61. 


VL. The execution of the Order of Deportation in ap- 
pellant’s case by his summary deportation to 
Guatemala was valid in all other respects: 

Appellant’s other attacks on the validity of the execu- 
tion of the Order of Deportation in his case are, we submit, 
patently meritless: 


A Appellant was not entitled to any three-days advance notice 
of deportation; and in all events he knowingly aban- 
doned his claim of entitlement thereto. 

First, strictly, appellant never originally acquired the 
right to three-days advance notice of deportation which 
he claims. The purported claim arose out of the Govern- 
ment’s 1955 efforts to deport him to Italy. Appellant was 
then in custody, awaiting his then-imminent deportation. 

The judicial bail order entered by Mr. Justice Black on 
September 16, 1955 was incident to Habeas Corpus litigation 
appellant had instituted in August, 1955. It directed ap- 
pellant’s admittance to judicial bail, on a surety under- 
taking conditioned upon appellant’s surrendering for de- 
portation on three days notice, when arrangements for his 
deportation had been completed and the Government noti- 
fied him to surrender. Those arrangements were then 

to be completed shortly. The terms of the Jus- 
tice’s judicial bail order did not bar the Government from 


“The Government’s hearsay material indicates that the Presi- 
dent of Guatemala played an important personal role in the matter, 
and that initially the Guatemalan government determined that 
appellant’s papers were all in order. 
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electing to take appellant into custody for immediate 
deportation, without calling upon surety to surrender him. 
The administrative bail bond, posted pursuant to the stipu- 
lation entered into on October 10, 1955, was similarly 
conditioned. It was simply in substitution for the judicial 
bail. Its terms also did not bar the Government from 
taking appellant into custody for immediate deportation, 
without calling upon surety to surrender him. 

We submit, therefore, that the District Court’s ruling 
appellant never acquired any right to three-days advance 
notice under any and all circumstances is correct, and 
should be sustained here. 


Second, assuming arguendo he originally acquired such 
a right, it ended with the end of the period during which 
the Government had statutory authority to detain him 
or require bond to insure his availability for deportation. 
That was on April 26, 1956. The administrative bail bond 
was then ordered canceled, and an Order of Supervision 
was put into effect for the first time. Appellant’s claimed 


right arising out of a bond condition could not conceivably 
have survived the statutory termination of the Govern- 
ment’s right to require bond. 


Third, assuming arguendo he thereafter still had any 
such right, it ended on November 1, 1956, when the Govern- 
ment gave him 72 hours advance notice of deportation, 
in order to moot his then-pending litigation. 


Fourth, finally, even if we assume arguendo he still had 
any such right thereafter, he subsequently knowingly aban- 
doned his claim of entitlement thereto. Appellant signed 
new Orders of Supervision on June 1, 1960, August 1, 1960 
and January 3, 1961. Though on notice of the Govern- 
ment’s intention to deport him without advance notice, 
he then raised no claim of right to three-days advance 
notice of deportation. The last-mentioned Order of Super- 
vision, which was in effect at the time of his deportation 
on April 4, 1961, required that appellant produce himself 
for deportation pursuant to the outstanding Order of 
Deportation. He did produce himself at the Service’s New 
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Orleans office on April 4, 1961 as required under the terms 
of the Order of Supervision. And he was deported on - 
that same date to Guatemala. 


B. ‘The validity of the execution of appellant’s deportation to 
Guatemala is also not affected by his claim of depriva- 
tion of effective assistance of counsel. 

First, appellant has here obtained judicial review of his 
summary ouster to Guatemala. He has had full repre- 
sentation by counsel in this action. Thus, he has obtained 
benefit of counsel. 


Second, as we have fully developed, this case presents a 
sorry history of appellant’s abuse of court and adminis- 
trative processes to frustrate and defeat his proper de- 
portation. 

‘Where a litigant claims a violation of his procedural 
due process rights occurred, the court must consider ‘‘the 
precise nature of the interest alleged.to be adversely af- 
fected”? and weigh ‘‘the balance of individual hurt and 
the justifying public good.” These and such like are the 
considerations that guide the judicial judgment when de- 
termining whether the Constitution requires any particular 
mode of proceeding. Hannah v. Larche, 363 U.S. 420, 440- 
442 (1960). (Also see concurring opinion of Mr. Justice 
Frankfurter, 363 U.S. at 486, 487-488, in the same case.) 

Long before the Order of Deportation was summarily 
executed in appellant’s case, it had been finally adjudicated 
that he had forfeited pursuant to law whatever legally- 
protected interest he formerly had possessed to continued 
residence in the United States. His status had come to be 
materially different than it was before, at the juncture 
when it was finally determined in his case on judicial 
review in the courts that he was properly subject to de- 
portation.” 

Therefore, we submit—weighing all the circumstances 
here and considering in particular the past history of 
appellant’s mockery of our judicial and administrative 


® See the cases cited op. cit. supra nD. 4. 
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processes—this Court should conclude that there was no 
violation of procedural due process rights here. Appellant 
has had more than his due of process. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judgment 
of the District Court be affirmed. 


Dav C. AcHeson, 
United States Attorney. 


NarHan J. Pavtsoy, 
Assistant United States Attorney. 


Gu ZomerMan, 
Special Assistant United States Attorney. 
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CARLOS MARCELLO, 
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ROBERT F. KENNEDY, 
Attorney General of the United States, 
and 


RAYMOND F. FARRELL, 
Commissioner of the Immigration and 
Naturalization Service, 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


APPELLANT'S REPLY BRIEF 


Appellees overlook the two main issues presented herein. First, 
there is the question whether appellees acted lawfully in deporting 
Marcello to Guatemala as a citizen of that country and whether there 
was a true acceptance of Marcello by Guatemala. Secondly, is the 
issue whether the courts will allow the Immigration and Naturalization 
Service to act dishonorably, to "play an ignoble part or do a shabby 
thing". Massaglia v. C.LR., 286 F.2d 258, 262 (C.A. 10, 1961). Appel- 


lant has charged appellees with effectuation of Marcello's removal to 
Guatemala through misconduct, as a result of misrepresentation and 
fraud. If sustained, this claim should vitiate the lawfulness of the depor- 
tation to Guatemala. U.S. ex rel. Scala di Felice v. Shaughnessy, 114 F. 
Supp. 791 (D.C. S.D. N.Y., 1958). It is an issue which cannot be decided 
on a motion for summary judgment. Edwards v. Mazor Masterpieces, 
Inc., __ App. D.C. __, 295 F.2d 547 (1961). 


This reply brief is necessitated by the following contentions raised 
by appellees: 


1. Bona fides of prior litigation and assertion that prior litigation 
might preclude the present lawsuit. We submit that appellees miscon- 
strue the facts and the law and are grossly in error on this issue. 


2. Judicial notice of matters outside the record. We submit that 
the court may not judicially notice numerous matters outside the record 
referred to by appellees. 


3. Mootness. We believe that the request for injunctive relief 
herein is not moot. 


4. Failure to give three days’ notice required by Justice Black's 
order. Appellant believes that appellees’ argument on this issue is with- 
out basis in law or fact. 


5. Deprivation of counsel on April 4, 1961, was remedied by the 
adequacy of present counsel in the instant case. Appellees’ contention 
is untenable. 


6. Appeliees’ reliance on the presumptive regularity of Guatemalan 
documents. The reliance of appellees on the presumptive regularity of 
2 Guatemalan birth certificate (J.A. 96A) and a Guatemalan reentry per- 
mit (J.A. 63) stirs up a hornet's nest for them. If these documents are 
to be credited, then appellant was in Guatemala in March of 1961, is a 
citizen of Guatemala, and was authorized to come to the United States 
and return to Guatemala. His presence in Guatemala in March, 1961, 


ss | 
executed the order of deportation [8 U.S.C. 1101 (g)] at that time and he 
could not be deported anew in April, 1961, without new deportation pro- 


ceedings. Reliance by appellees on the regularity of these documents 
means that Marcello was deported as a citizen and native of 


7. Place of Deportation [8 U.S.C. 1253 (a)]. Designati 
proper place of deportation and the honesty, bona fides, and 
our officials in the execution of a deportation order are proper subjects 
of judicial review. In the instant case there was a complete failure to 
follow the mandate and spirit of 8 U.S.C. 1253 (a) requiring priority. In 
negotiations by the State Department (J.A. 65) with Italy and France (J.A. 
5, 129), in addition to judicial and administrative determinations, it was 
declared that Marcello was born in Tunis. This position was never with- 
drawn. In derogation of this position and Marcello's true citizenship and 
nativity, appellees illegally removed appellant to Guatemala |as a citizen 
of that country (J.A. 93, 96A, 228). The administrative file herein, the 
Guatemalan reentry permit (J.A. 93), the Guatemalan Press Release 
(J.A. 58), the Guatemalan birth certificate (J-A. 96A), the assertion of the 
Immigration Service that they had reason to believe the authenticity of 
such Guatemalan birth certificate (J.A. 14), leave no doubt that as Mr. 
Zimmerman acknowledged (J.A. 77), deportation was effectuated on this 
basis. However, as Marcello was not in fact a citizen or native of Gua- 
temala, and as this was the only basis for sending him there, his depor- 
tation to Guatemala was illegal. 


Moreover, as Guatemala received Marcello under the false assump- 
tion induced by appellees that he was a Guatemalan citizen and as this 
purported acceptance was later repudiated, there was no true acceptance 
of Marcello. 
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L 
PRELIMINARY STATEMENT IN REPLY 


Not since the Palmer raids! has there been such callous disregard 
of the law, such lawless enforcement of an immigration statute as that 
presented in this case. 


‘The Supreme Court” and the federal District Courts,° as well as 


the Board of Immigration Appeals’ and two Special Inquiry Officers> 
found that Marcello was born in Tunis, Africa.® In our foreign relations 
with Haly and France the Immigration Service” and the State Department 


affirmed that Marcello was born in Tunis.® 


Nevertheless, exparte,without any administrative findings of record 
herein, the Immigration Commissioner clandestinely overruled the ju- 
diciary, the Board of Immigration Appeals, and the Special Inquiry Offi- 
cers. He secretly found, we are now told, that Marcello was born in 
Guatemala. Lest this be contested — because the Immigration Commis- 
sioner had contrary proof and findings in his file — he spirited Marcello 
away to Guatemala on April 4, 1961, without opportunity to consult immi- 
gration counsel or pack his effects. Now his successors and subordinates 
do not contest the fact that Marcello was in fact born in Tunis. 


Tice Post, The Deportation Delirium of Nineteen Twenty (1923). 
2warcello v. Bonds, 349 U.S. 302 (1955). 


3yarcello v. Bonds, Misc. No. 854, E. D. La. (1953); In Marcello v. Brownell 
@ist. of Col. Civil Action 2763-55) and in U.S. ex rel Marcello v. Nabers (Misc. 
= thats La., 1955), the government admitted allegations that Marcello was 
rn z 


45 LEN Dec. 261. 


She Special Inquiry Officer so ruled in the first deportation proceeding on 
February 20, 1953. A second official reaffirmed this finding in the physical per- 
secution hearing on November 19, 1956. (See Immigration File herein.) 


6. 
‘Paragraph 11 of Complaint (J.A. 5) undenied by any pleadings herein. 


‘paragraphs 12 and 13 of Complaint (J.A. 5). 


Sstate Department letter of July 25, 1956 (J.A. 65). The opinion of the three 


judge court herein observes that the Supreme Court described Marcello as a 
native of Tunis and that "the Government in all other proceedings against this 
plaintiff had contended that he was a native of Tunis". (J.A. 26) 
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The complaint herein charges that Marcello's removal to Guate- 
mala was accomplished by deliberate falsification of United States Gov- 
ernment officials (Par. 17, J.A. 6). Appellant asserts that they know- 
ingly misrepresented to a Guatemalan official his place of birth, his 
citizenship, his whereabouts on March 15, 1961, and his occupation 
(See Appellant's Main Brief, p. 17, 20). Marcello’s entry into Guate- 
mala was arranged contrary to Guatemalan law and by fraud as now 
acknowledged by the Guatemalan government (J.A. 53, 51, 63). 


This serious allegation of fraud by United States Government offi- 
cials is not one that can be tried on affidavits — unless lawless and 
fraudulent execution of an order of deportation is to go unnoticed and 
unchallenged by the judiciary. | 


The Immigration Service would seek to hide its brazen fraud and 
illegality and conceal the full truth from the Courts by contending that 
they have not heard from Guatemala. Inquiry by them or our State De- 
partment will confirm the facts as set forth by appellant — that Guate- 
mala never legally authorized appellant's entry, that he was an inadmis- 
sible alien whose fraudulent admission to Guatemala was accomplished 


by misrepresentation of our immigration officials. This appellant can 


This instance of immigration misconduct is not an taclated one in 
the persecution of a fifty-two-year-old man who has lived here more 
than a half of a century. Justice Black had to intervene in September, 
1955, to prevent Marcello's continued illegal detention without a place 
of deportation.® Earlier that same year the Immigration Service's 
proposed deportation of Marcello to Italy was declared contrary to law 
without first ascertaining France's agreement or refusal to) laccept him.? 
In 1956 resort to the courts compelled the serene Service to modify 


illegal conditions of parole imposed upon Marcello!! In 1956 the Sixth 


> 
U.S. ex rel. Marcello v. Nabers (Misc. No. 917, E.D. La., 1955). 


prove upon a trial herein. 


10 vrarcello v. Brownell (C.A. D.C. No. 12,838, August $1, 1955). | 
11 srarcello v. Brownell (D.C Dist. of Col., Civil Action No. 2046-56) 
| 
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Circuit held in a case indistinguishable from Marcello's that an alien 
was not deportable. Catalanotte v. Butterfield, 286 F.2d 955 (C.A. 6, 
1956). The Immigration Service's refusal to stay deportation of Mar- 
cello pending Supreme Court review of the Catalanotte case.” resulted 
in another Marcell lawsuit.7> In 1957 the courts again found improp- 


riety in the manner in which the Immigration Service conducted a physi- 
cal persecution hearing for Marcello. ae 


The culmination of this series of illegal activities by the Immi- 
gration Service was their improper removal of Marcello to Guatemala 
upon a secret, ex parte, classified, and unwritten administrative deter- 
mination that Marcelle was a citizen by birth there — without opportunity 
to bid farewell to his family, consult his immigration attorney, pack a 
toothbrush, or pay his taxes. 


i. 
BONA FIDES OF PRIOR LITIGATION AND LACK 
OF EQUITY IN THE INSTANT PROCEEDING 

The multiplicity of illegal and arbitrary acts of the Immigration 
Service which we have detailed above, produced the multiple lawsuits 
instituted by Marcello. As counsel for Marcello, the attorneys herein 
who subscribe their names to this brief, declare that they instituted 
each lawsuit herein in good faith and that they would do so again were 
the circumstances which gave rise to each litigation repeated. If the 


12 353 U.S. 692 (1957). 
as Marcello v. Brownell (D.C. Dist. of Col., Civil Action No. 4277-56). 
14 wrarcello v. Rogers (C-A. D.C. No. 14,490, October 10, 1958). 


a5 The Internal Revenue Service improperly declared Marcello's taxes for the 
full year of 1961 due'on April 10, 1961, by reason of his failure to secure a sail- 
permit. Another lawsuit, Marcello v. Caplin (D.C. Dist. of Col., Civil Action 
No. 1126-61), forced that agency to rescind this outrageous action. The House 
Immigration Subcommittee complains that this was one of the repetitious lawsuits 
instituted by Marcello. House Report 565, 87th Cong. 1st Sess. p. 10. 
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court processes were abused, then counsel share responsibility with 
Marcello. We believe the records of this sorry series of governmental 
abuses speak for themselves. We welcome any investigation of our con- 
duct herein if there be any warrant for investigation. 


Multiplicity of lawsuits does not establish abuse of judicial or 
administrative processes. The Immigration Service and the House Im- 
migration Subcommittee 16,¢em to labor under this confusion. More- 
over, the Immigration Service has the effrontery to complain about 
multiple lawsuits which their improper actions and foolish regulations 
produced.” Significantly, although the appellees complained of these 
multiple lawsuits in the District Court, Judge Holtzoff declined to make 
any findings relative to this subject. We submit that no basis exists for 
a finding in this Court of mala fides in the institation of priar litigation 
herein. On the contrary, this Court's favorable rulings in Marcello v. 
Brownell, No. 12,838, and Marcello v. Rogers, No. 14,490, as well as 
Justice Black's favorable ruling in U.S. ex rel. Marcello v. Nabers, 
Misc. No. 917, E.D. La., 1955, conclusively establish the merits of 
those actions. How appellees and the House Immigration Subcommittee 
can consider these lawsuits abuse of judicial process or legalistic 
jousting taxes the imagination. 


16 rhe House Immigration reports (House Report 2478, 85th Cong. 2d Sess. 
p. 5 and House Report 565, 87th Cong. Ist Sess. p. 10) contain information sup- 
plied ex parte by the Immigration Commissioner. See Letter of Commissioner 
Swing to Congressman Cellar on July 7, 1958 (Hearings on H.R. 13311, July 10, 
1958, p. 17). No opportunity was accorded to Marcello or his counsel to refute 
this one sided analysis. Moreover, this view of the Marcello case was never 
accepted by the Senate nor in the final report of the House Committee. (House 
Report 1086, 87th Cong. 1st Sess. approving Public Law 87-301). | 
| 

a Prior to January 22, 1962, the regulations of the Immigration neoeics called 
for separate proceedings to determine (1) deportability, (2) physical persecution, 
and (3) place of deportation. Each proceeding could, therefore, give rise to a 
separate lawsuit. Since January 22, 1962, all these matters are determined in a 
single administrative proceeding, therefore, permitting a single action of judicial 
review. 26 F.R. 12110, December 19, 1961; 8 C.F.R. 242.17. 
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Appellees contend that upon the basis of Bell and Howell Co. v. 
Bliss, 262 Fed. 181, 184 (C.A. 7, 1919), a case “roughly comparable to 
the present one" equity jurisdiction should be found lacking herein. 
There, the Seventh Circuit noted that: 

“The conclusion that the present suit is for the sole 
purpose of hindering and delaying the proceeding 
in the state court is most amply supported by the 
testimony.” (Emphasis supplied) 

There is no contention that the present suit brought by Marcello 
was instituted in bad faith as in the Bell and Howell Co. case. No case 
has been cited nor will any be found where prior lawsuits have been 
utilized as a basis for defeating the equity jurisdiction of new litigation 
of 2 meritorious nature instituted in good faith. The case relied upon 
is not "roughly comparable" but, on the contrary, is completely dis- 
tinguishable. 


Because the right of access to courts is not barred herein either 
by reason of lack of good faith or prior litigation, the Government's 
argument on equity jurisdiction should be rejected. 


ii. 
JUDICIAL NOTICE OF MATTERS OUTSIDE THE RECORD 
Appeliees rely upon the following matters outside the record to 
support equity jurisdiction herein: 


(a) Criminal proceeding instituted subsequent to this litigation 
in the Eastern District of Louisiana, Criminal No. 28,233 (Brief of 


Appellees, p. 48). 

(b) A new deportation proceeding and order (Brief of Appellees, 
p- 49). 

In addition to the foregoing, reliance outside the record is placed 
upon: 


(c) An Italian lawsuit instituted by appellant (Brief of Appellees, 
p. 40). 


9 
(ad) A coram nobis petition pending in the Eastern District of Loui- 


siana, Criminal No. 19,234 (Brief of Appellees, p. 50). | 


The Court records referred to above were not the subject of judi- 
cial notice below. Some of the events, including the new order of depor- 
tation and the criminal proceedings, occurred subsequent to the District 
Court's decision below. We submit that they are not a proper subject for 
judicial review for the first time in this Court. | 

In U.S. ex rel. Moore v. Martin, 273 F.2d 344 (C.A. 2, 1959), cert. 
denied 363 U.S. 821, Judge Swan stated: 

"We know of no principle by which we can take judicial 
notice of unreported legal proceedings foreign to the 


forum (Pennsylvania) and not offered in evidence befor e 
the District Court." 


Here, appellees would not only ask this Court to take judicial notice 
of proceedings subsequent to the District Court's decision below, but 


would also have cognizance taken of a lawsuit in Italy, and administrative 
proceedings herein not established below. 


Guam Inv. Co. v. Central Bldg. Inc., 288 F.2d 19, 23 (C.A. 9, 1961), 


observes: 
| 


"As a general rule, a court in one case will not take 
judicial notice of its own records in another and dis- 
tinct case even between the same parties unless the 
prior proceedings are introduced in evidence." 

Fletcher v. Evening Star Newspaper Co., 133 F.2d $95 (C.A. D.C. 
1942), is a decision of this Court contrary to the Ninth Circuit opinion. 
It would permit judicial notice of the Court's own records in cases between 
the same parties. However, it does not authorize judicial notice of judi- 
cial records in other circuits, in other countries, nor of administrative 
records not introduced in evidence. We submit appellees' views on judi- 
cial notice are not acceptable. 
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Iv 
THE ACTION HEREIN IS NOT MOOT 


The complaint herein seeks to declare the illegality of Marcello's 
deportation to Guatemala and enjoin enforcement of such illegal and un- 
constitutional”° deportation (J.A. 4, 8). Appellees contend that the re- 
quest for injunctive relief has become moot by reason of Marcello's 
return to the United States and their present intention to deport him to 
a country other than Guatemala (Brief, p. 70). This claim is made for 
the first time in this Court. It was not made below. Discontinuance of 
wrongful conduct does not make a case moot in the absence of clear 
proof that there is no reasonable expectation that the wrong will be re- 
peated. The burden is a heavy one. United States v. W. T. Grant Co., 


345 U.S. 629 (1952); Securities and Exchange Commission v. Culpepper, 
270 F.2d 241, 249 (C.A. 2, 1959). 


The affidavits and declarations below merely indicate that appel- 
lees are negotiating to deport appellant to an unnamed country (Affidavit 
of James L. Hennessy, June 16, 1961). There was no declaration that 
they would not again attempt to deport him to Guatemala if that country 
would accept him. The record falls short of the type of proof requiring 
denial of injunctive relief upon the ground of mootness. 


18 we nave not abandoned our constitutional attack on the statute. Our state- 
@ent of points raises this issue. Deportation "is the forfeiture for misconduct 
of 2 residence in this country. Such forfeiture is a penalty." Jordan v. DeGeorge, 
341 U.S. 223 (1951). | Deportation is “exile, a dreadful punishment, abandoned by 
the common consent of all civilized peoples". U.S. ex rel Klonis v. Davis, 13 F.2d 
630 (C.A. 2, 1926). As the constitution deals with substance, not shadows, as its 
inhfbitions are leveled at the thing and not the name, Cummings v. Missouri, 4 
Wall. 329 (1867), we submit that deportation of an alien who has been here since 
the age of eight months upon the basis of retroactive legislation to a country whose 
customs and language are foreign to him, violates the constitutional prohibition 

¢ cruel and unusual punishments. Compare Wolf v. Boyd, 287 F.2d 520 
{C.A. 9, 1961}. 
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Vv 
REQUIREMENT OF THREE DAYS' NOTICE 


Appellant made his objection to the Immigration Service’ s failure 
to provide three days’ notice of deportation quite clear. The objection 
was stated twice in writing by counsel (J.A. 176, 177). Appellant insti- 
tuted litigation to enforce his right to three days’ notice and secured a 
temporary restraining order upon this basis (J.A. 183). Appellees re- 
cognized this right by according him such advance notice with regard 
to their announced purpose to deport him to Italy (J.A. 185) | pursuant to 
a warrant of deportation of October 20, 1955, specifying se as the 
place of deportation. This warrant of deportation specifying Italy was 
never withdrawn. | 


| 

Appellant, therefore, had every right to assume that Italy was the 
only place of deportation contemplated and that if deportation would be 
directed elsewhere he would have the notice which the Service recognized 
was his due. Instead, he received a bare thirty-five mimtes notice 
(J.A. 110-112) of his deportation to Guatemala. These facts spell out no 
intentional or knowing waiver of his right to notice. Compare Moses Moser v. 
United States, 341 U.S. 41 (1951). 


vI | 
DEPRIVATION OF COUNSEL ON APRIL 4, 1961 


We submit that it requires no argument that the presence of coun- 
sel in the instant proceeding cannot be substituted for the deprivation of 
counsel on the day of deportation to Guatemala. Chessman v. Teets, 
$54 U.S. 156, 163 (1956). Marcello had no opportunity to confer privately 
with any counsel. Cf. Caldwell v. United States, 92 App. D.C. 355, 205 
F.2d 879 (1953). Philip Smith was detained in an automobile driving 
Marcello to the airport. There was neither privacy, adequate time, 
nor the opportunity for adequate consultation. This was sheer lawless- 
ness on the part of the Government which cannot be excused. Small 
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wonder it is that the Attorney General subsequently publicly announced 
that he decried the manner in which deportation was effectuated (New 
York Times, April 7, 1961). 


Vil 


LEGALITY OF DEPORTATION TO GUATEMALA 
AND PROPRIETY OF SUMMARY JUDGMENT. OUR 
FOREIGN POLICY AND JUDICIAL ESTOPPEL PRE- 
CLUDE TREATING MARCELLO AS A CITIZEN OF 
GUATEMALA BY BIRTH 


(A) Priority Required of Deportation to Country of Citizenship. 


The deportation statute [8 U.S.C. 1253 (a) ] decrees deportation 
first to a country designated by an alien; thereafter, as a second priority, 
to an alien's country of citizenship, if that country is willing to accept 
the alien, and finally, if deportation elsewhere is impracticable or im- 
possible, to any country willing to accept him. 8 U.S.C. 1253 (a). Ap- 
pellees attempt to avoid the requirement of priority of deportation to 
an alien’s country of citizenship and of a finding of impracticability and 
would read these requirements out of the statute as meaningless or sur- 
plusage. They would allow alternative contemporaneous designations of 
places of deportation. They claim that they designated Guatemala as the 
country of nationality, birth and as any place willing to accept Marcello 
in ome single secret, ex parte, determination. No findings or contempo- 
raneous memorandum in the administrative file establish this. We are 
not compelled to accept present affidavits rationalizing past events and 
seeking to justify past mistakes. The documents in the administrative 
file and the facts show the contrary. 


The Guatemalan reentry permit (J.A. 63), the Guatemalan birth 
certificate (J.A. 96A), the Guatemalan press release (J.A. 53), the 
affidavits of E. DeWitt Marshall and James L. Hennessy (J.A. 14, 18), 
as well as the admission of Mr. Zimmerman (J.A. 77, 228), leave no 
doubt that Marcello was sent to Guatemala as a citizen of that country 
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| 
| 
| 
| 
| 
| 


and permitted to land there by Guatemala as a national thereof. If in 
fact he failed to possess such nationality, the statute [8 U.S.C. 1253 (a) ] 
directing deportation on a priority basis to the country of citizenship 
was violated. | 


(B) Judicial Estoppel Requires a Finding that Marcello is a Native 


of Tunis. 


The State Department (J.A. 65) and the Immigration Service 
(J.A. 5, 129), in dealings with France and Baty, declared that Marcello 
was a native of Tunis and a citizen of Italy.2° 


The Supreme Court, the Federal courts° the Special Inquiry 
Officers herein, and the Board of Immigration Appeals, ruled that this 


Neither appellant's citizenship and nativity nor the alleged acceptance by 
Guatemala are nonjusticiable matters of foreign affairs as appellees and the 
District Court erroneously supposed. The Supreme Court in Baker v. Carr, 
30 L.W. 4203, 4210 (March 27, 1962), observed: 

"There are sweeping statements to the effect that all questions touching 
foreign relations are political questions. * * * Yet, it is error to sup- 
pose that every case or controversy which touches foreign relations 

lies beyond judicial cognizance. Our cases in this field seem invariably 

to show a discriminating analysis of the particular question posed, in 

terms of the history of its management by the political branches, of its 
susceptibility to judicial handling in the light of its nature and posture 

in the specific case, and of the possible consequences of judicial action." 
No court, other than the one below, has ever considered the issue pe herein 
foreclosed by the foreign relations argument. 


© contrary to the contention of appellees (Brief, p. 80), findings as to nee of 
birth are a vital part of every deportation proceeding. Place of birth and the 
citizenship of a person's perene are utilized in deportation proceedings to estab- 
lish alienage. See: McNeil v. Kennedy, _ App. D.C. ___, 298 F.2d/323 (1962). 
Alienage is a jurisdictional Me and an order of deportation must be based thereon. 
U.S. ex rel Bilokumsky v. Tod, 263 U.S. 149, 153 (1923). 

The Government is estopped on principles of res judi cata from contending 
that Marcello was born elsewhere than Tunis, just as Marcello could not contend 
in this case or in a subsequent deportation case that he was born outside Tunis. 
The declaration by the Supreme Court that Marcello was born in Tunis was a 
necessary predicate to its finding that he was an alien and deportable. Such dec- 
larations or findings necessary to a decision become res judicata or constitute 
collateral estoppel in later litigation between the same parties. The estoppel 
extends to "facts decided and necessary to the decision". Irving National Bank 
v. Law, 10 F.2d 721 (C.A. 2, 1926); 30 A. Am. Jur., Par. 376. The fact that the 
Government and Marcello conceded his birth in Tur Tunis and did not litigate the 
issue does not prevent estoppel by judgment. Bissel v. Spring Valley Township, 
124 U.S. 225, 234 (1888). 


| 
| 
| 
| 
| 
| 
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was his nativity and nationality (See Notes 2-8, supra). Can the Immi- 
gration Service embarrass our foreign relations by ex parte secret 
rulings to the contrary in dealing with Guatemala? Can the Immigration 
Service in clandestine haste overrule the courts without any written 
findings upon the basis of hidden beliefs about Marcello? We submit 
that we are not dealing here with foreign relations but with governmental 
chicanery and double dealings. 


(C) Summary Judgment Improperly Granted Below. Full Facts Not 
Developed. 


The complaint charges first that Marcello was deported improperly 
to Guatemala as a Guatemalan citizen. This is a subject of judicial re- 
view. Secondly, appellant claims that he was not accepted by Guatemala. 
Thirdly, a charge is made of knowing misrepresentation of facts by the 
Immigration Service as to Marcello's citizenship. This likewise presents 
a triable issue to be decided at a trial and not by affidavits” When 
na See 


Judge Holtzoff 
May 5, 1961, State Departm 


21 


issue on the acceptance or non- 

temporary acceptance of an alien as in Teo Chai Tiam v. Kennedy, 

__, 293 F.2d 543 (1961), but one where there was no true acceptance at all. See 
our main Brief, p. 26 and Footnote 26 herein. 


22 whe affida 


leged 
of José Luis de la Roca 


acceptance of Marcello by that country. 

This Court has often deplored the grant of summary judgment where triable 
issues are raised. Recently this Court said in Edwards v. Mazor Masterpieces, 
Inc.,___ App. D.C. __, 295 F.2d 547 (1961), with reference to the summary judg- 
ment rule {Rule 56(c)] that: 

"The Rule tauthorizes summary judgment only where * * * it is quite 
clear where the truth is, * * * the purpose of the rule is not to cut 
: [Continued on page 15] 


| 
| 
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viewed in the light of court rulings and the administrative file, the Im- 
migration Service had a duty to ascertain the facts fairly and openly in 
a democratic way. Its file at most showed a conflict as to place of birth 
— not that Marcello was Guatemalan. Marcello was not confronted with 
the evidence, instead he was spirited away to conceal and remove the 
problem of citizenship without solving it. This is not the way an honest 
government operates. | 

In the Court below the Government was uncertain of the source of 
the Guatemalan birth certificate (Transcript, May 19, 1961, pp. 54-55). 
Now it is boldly asserted without evidentiary basis that it is traceable 
to Marcello (Brief, p. 68). The issue was not tried below and cannot be 
tried here for the first time. In the Court below the Government dis- 
claimed knowledge as to the forgery of the Guatemalan birth certificate 
(J.A. 29, par. 2, 48). Here, they acknowledge the forgery but still con- 
tend that they were justified in relying upon it (Brief, p. 34-35). 


The facts are, and the Government must acknowledge, that: 
1. Marcello was neither a citizen nor a native of Guatemala. 


2. Marcello was deported to Guatemala upon the basis of repre- 
sentations by the Immigration Service that he was a Guatemalan citizen 
(J.A. 18, 58, 68). This representation was false. | 


| 
3. Marcello was received by Guatemala solely as 2 Guatemalan 
citizen (J.-A. 53, 63). 


4. Whatever presumptive regularity attaches to the Guatemalan 
birth certificate or the Guatemalan reentry permit, they do not reflect 


[Footnote 22, continued from page 14) 


litigants off from their right of trial by jury if they really have issues to try.' 
Sartor v. Arkansas Gas Corp., $21 U.S. 620, 627, 64 S. Ct. 724, 88/L. Ed. 967. 


And ‘doubts as to the existence of a genuine issue of a material fact must be 


resolved against the party moving for summary judgment.' Dewey v. Clark, 
86 U.S. App. D.C. 197,143, 180 F.2d 766, 772." 


the true facts.?° 


We contend that we can prove that Marcello was not a party to the 
forged Guatemalan birth certificate and that the Immigration Service 
knew of the falsity of the same when he was deported. These issues, 
however, can only be resolved at a trial. The foregoing clearly show 
that deportation to Guatemala at minimum was erroneous, illegal and a 
mistake. If the mistake was induced and created by Marcello, it may 
have been an understandable one. If knowingly made with full awareness 
of its falsity as charged by the complaint, our Immigration officials de- 
liberately flouted the law. U-S. ex rel Scala DiFelice v. Shaughness 
114 F.Supp. 791 (D.C. S.D. N.Y., 1953). The issue remains one for 
trial and not for affidavits. It is one that calls for frankness and candor 
from our Government, not concealment, stealth and ex parte unrecorded 
findings. 


The Court below avoided ruling whether Marcello was a Guate- 
malan. Since he was deported upon the basis of such nationality, and 
since deportation was required here first to the country of citizenship 
[8 U.S.C. 1253 (a)], this vital issue cannot be bypassed. As Marcello 
was received by Guatemala as a citizen (J.A. 53, 63), no other category 
of 8 U.S.C. 1253 (a) other than the citizenship provision was involved. 
The statutory provision authorized deportation to the country of the 
alien's citizenship2* Marcello was deported thereunder pursuant to 


23 A document presumptively regular does not conclusively establish the 
facts therein. United States birth certificates are not conclusive evidence of the 
facts related therein. Casares-Moreno v. United States, 226 F.2d 873 (C.A. 9, 
1955). Even an American passport does not conclusively establish American 
citizenship. Gillars v. United States, 87 App. D.C. 16, 182 F.2d 962 (1950). 

24 Ascertaining Marcello's citizenship does not involve any unreviewable 
foreign affairs function. U.S. ex rel. Lindenau v. Watkins, 73 F. Supp. 927 
(D.C. 8.D. N.Y., 1947). Nor is there lack of power in the courts to ascertain 
whether Guatemala actually accepted Marcello. Judge Holtzoff believed that it 
would be material to know whether Guatemala directed Marcello's deportation 
back to the United States but refused to allow us to prove this fact (Transcript, 
May 19, 1961, pp. 40-41). 


17 


| 
| 
| 
| 
i 
| 
| 


| 
unrecorded directives to a country admittedly not that of his citizenship. 


| 


Clearly, deportation was erroneous and illegal. In addition, as we note 


| 
| 


in our main brief (p. 26), the statute requires acceptance by a foreign 
country. There was not true acceptance here of Marcello. Fraud, mis- 
representation and mistake vitiated any acceptance. Guatemala purported 
to accept Calogers Minacore, a native and citizen of Guatemala (J.A. 53, 


2 
63), not Carlos Marcello” ° a native of Tunis. : 


CONCLUSION 


When the history, morality and justice of this matter, 
gration laws and their enforcement by the Immigration Service are 
evaluated, inquiry will be made whether these proceedings against Mar- 
cello are a mark of a high civilization. Marcello came here as a child 
in arms at the age of eight months. Whatever his faults, he'is a product 
of America. His deportation is sought upon the basis of retroactive 
legislation — a system of jurisprudence condemned by many democratic 
countries but espoused by totalitarian governments. Whatever his past, 
deportation for Marcello would be exile — a dreadful punishment aban- 
doned by common consent of civilized countries. U.S. ex rel. Klonis v. 
Davis, 13 F. 2d 630 (C.A. 2, 1926). This would be true even if Marcello 
were deported to a country with whose language and customs he was 
familiar. 


| 
| 
| 


a6 Appellant's father legally adopted the name Marcello as his naturalization 

file discloses. Carlos Marcello has lawfully utilized the name for/many years 
and prior to the institution of deportation proceedings. 
| 


26 If we are charitable and designate the belief of the Immigration Service 
that Marcello was a citizen and native of Guatemala as a mistake, then there 
was a mutual mistake which precluded any agreement, any meeting of the minds 
and any acceptance. See United States v. Golden, 34 F.2d 367, 374 (C.A. 10, 
1929). Concerned with equity [see Marker v. United States, 43 F. 2d 457 (D.C. 
Idaho, 1930)], appellees should not in good conscience assert an acceptance 
here predicated upon mistake. As there was no acceptance, deportation was 
improper. Lu v. Rogers, 164 F.Supp. 320, affirmed 262 F.2d 471 (C.A. D.C., 
1958). | 


| 
| 
| 
| 
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We agree with appellees that issues of public interest are involved 
herein — but not the ones designated by them. 


If the fate of Marcello alone were to be decided by this case, it 
would be important; but not nearly so vital as the broader issues posed 
herein. Our democratic processes and the integrity of honest govern- 
ment are themselves at stake. Embracing the methods and morals of 
totalitarian governments would be a moral disaster. 

“Good government holds the allegiance of its subjects 
and citizens, while secret and sinister government is 
undermined by its own inequities. An honest govern- 
ment like an honest man can afford to be forthright." 


US. ex rel Malaxa v. Savoretti, 189 F.Supp. 143, 146 
(S.D. Fia., 1956). 


The Government has been neither honest nor forthright in depor- 
tation proceedings against Marcello. It has been guilty of unpardonable 
misconduct in removing him to Guatemala. It has been guilty of unfor- 
givable lack of candor in the presentation of the background and facts 
bearing on the issues herein. 


The methods and morals of despotic and arbitrary governments 
have been adopted in pursuing this case. Persecution and prosecution 
of Marcello rather than the revelation of truth or the achievement of 
justice have been its twin objectives. 


The judgment below should be reversed and this Court should 
restore the administrative power of the deportation process to its demo- 
cratic confines so that henceforth the Immigration Service will again 
use its prerogatives: 

"fairly and openly under the restraints and principles 
of free government applicable where the fundamental 


rights of men are involved, regardless of their ori- 
gins or race.” Kwock Jan Fat v. White, 253 U.S. 454 


(1919). Respectfully submitted, 


Washington, 
Attorneys for Appellant 


JOINT APPENDIX 


Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,553 


CARLOS MARCELLO, 
Appellant, 


ROBERT F. KENNEDY, 
Attorney General of the United States 


and 


RAYMOND F. FARRELL, 
Commissioner of the Immigration and Naturalization Service, 


Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


United States Court of Appeals 
al cnet n Comet 


for the District ©’ * 


FILED ~= MAR 2% 1962 


Ney f 
ST wl. Akioal 


CLERK 


UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 16,553 


CARLOS MARCELLO, 


ROBERT F. KENNEDY, 
Attorney General of the United States, 


and 


RAYMOND F. FARRELL, 


Commissioner of the Immigration and Naturalization Service, 
: Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JOINT APPENDIX 


Docket Entries 

Complaint, Filed April 5, 1961 

Motion for Preliminary and Permanent Injunction, Filed April 5, 1961 

Affidavit of Jack Wasserman, dated April 5, 1961, Filed April 5, 1961 

Defendants’ Opposition to Plaintiff's Motion for Preliminary and 
Permanent Injunction, and Plaintiff's Request for the Convening 
of Three-Judge District Court, and Cross-Motion to Dismiss, 
Filed April 15,1961. ; es 


Defendant's Exhibit B -- Affidavit of James L. a dated 
April 15, 1961, Filed April 15, 1961 eke : 


Defendant's Exhibit C -- Affidavit of E, Dewitt Marshall, dated 
April 10, 1961, Filed April 15, 1961 as ae 


Defendant's Exhibit H -- Affidavit of Emmett S. se th dated 
April 12, 1961, Filed April 15,1961. f : 


Defendant's Exhibit Q (p. 3) -- Certification from Director, 
Office of Central American and Panamanian Affairs, Dept. of 
State, dated May 5, 1961, Filed May 5, 1961 Se oe 


Designation of Judges to Serve on Three Judge District Court, 
Filed April21,19%1 2. 2. 1. 1. we eee 


Opposition to Motion to Dismiss, Filed April 25, 1961 
Opinion of Three Judge Court, Filed May 12, 1961 
Order, Filed May 12, 1961 ee ae 

Motion for Summary Judgment, Filed May 16,1961. 


Points & Authorities in Support of Motion for aoa! 
Judgment [Excerpts] 2. 0. ee rite 


Plaintiff's Statement of Material Issues as to Which There is 
No Dispute Pursuant to Local Rule 9(1), Filed May 16, 1961 


Affidavit of Michael A. Maroun, dated May 15, 1961, 
Filed May 16,1961 . . . . 


Affidavit of Jack Wasserman, dated May 15, 1961, 
Filed May 16,191 2... we ele 


Affidavit of Jack Wasserman, dated May 4, 1961, Filed May 4, 1961 
Affidavit of Carlos Marcello, dated April 17, 1961, Filed May 11, 1961 
Affidavit of Louise Marcello, dated April 19, 1961, Filed May 11, 1961 
Affidavit of Paolo Alberto Rossi, dated April 21, 1961, Filed May 11, 1961 


Affidavit of Jacob Amato, dated May 5, 1961, Filed May 11, 1961. 


(ii) 


Affidavit of G. Wray Gill, dated April 19, 1961, Filed May 11, 1961 
Affidavit of Phillip Smith, dated April 20, 1961, Filed May 11, 1961 


Defendants” Sateen 6 eee ee nee ee eS 
Genuine Issue, Filed May 18, 1961 . a eh, Ls 


Material Facts as Alleged by Defendants and Denied by Plaintiff, 
Filed May 19,191 2. 2... 0. Oe E 


Defendants’ Statement in Opposition to Plaintiff's Motion for 
Summary Judgment, Pursuant to Local Rule 9(1), 
Filed May19,192 .- . - - + + + + 
Judgment, Filed May 24, 2961 er hot Caypakal pier aps 


Motion for Reconsideration and to Set Aside Judgment, Filed 
MayS1,3%i 2. . - - ee se el 


Motion to Vacate Judgment, Filed June 9,1961 .- 
Affidavit of Jack Wasserman, dated June 9, 1961 
Affidavir of José Luis de la Roca, dated June 6, 1961 


Affidavit in Support of Motion to Vacate Judgment, 
Filed Jme 13.191 - - - - - - += = + 


Press Release -- “The Admission of Carlos Marcelo to Guatemala” 


Affidavit of James L. Hennessy -- Defendant's Exhibit S -- 
Filed Jone 14,1961 - - - - + © += © ¢ 


Defendant's Exhibit T -- Affidavit of E. DeWirt — dated 
June 9, 1961, Filed June 14.1961 . . - ae 


Order, Filed June 20, 1961 | AL me 
Opinion, Filed June 26,1961. - 
Notice of Appeal, Filed July 6, 1961 ah goers 


Exhibit -- Document from the Ministry of State, Republic of 
Guatemala -- No. 375, dated March 15, 1961 . eu oe 


Extract from the Baptismal Registers - re ce -- 
Filed April 18,1961. : : 


State Department Letter of July 25, 1956 Se et ae 
Letter from United States Department of Justice, Immigration and 


Narura lization Service to Mr. Carlos Marcello, dated November 1, 


Letter from Jack Wasserman to Acting District Director, at 
and Naturalization Service, dated April 24, 1956 3 


Stipulation -- In the Supreme Court of the United States, dated 
October 10, 1955 Sw ey eS tee te . 


APPELLEES’ SUPPLEMENTARY APPENDIX : 


Excerpts from Transcript of District Court Hearings 

A. Hearing of May 19,1961 . . . . 

B. Hearing of June 16,1961 . . . . 

Pleadings Not Included in Appellant's Appendix . . . . « . 


Defendants‘ Motion to Strike Affidavit; and in the Alternative Motion 
For Leave to File Countering Certification and Affidavit .  . 


Defendants’ Opposition to Plaintiff's Motion for Reconsideration and to 
Set Aside Judgment .  . wee ee 


Defendants’ Opposition to Plaintiff's Motion to Vacate Judgment 


Material Relating to Government's Summary Ouster of Appellant to 
Guatemala on April 4, 1961 Mares wee ew 8% 


A. Notice Served on Appellant April 4, 1961 
B. Warrant of Deportation Foe Fey es 


Copy of Guatemalan Travel Document with translation 


c 
D. Copy of Guatemalan Birth Certificate with translation 


Affidavit Dated April 15, 1961 of J.L. Hennessy . . .« 
Supplementary Affidavit of J. L. Hennessy, Dated May 6, 1961 . 


Affidavit of Immigration and Naturalization Service District Director 
E, DeWitt Marshall, Dated April 10, 1961 sos @ 6 . 


Affidavit of Immigration and Naturalization Service Detention and 
Deportation Officer Thomas V. Herring, Dated April 7, 1961 oS 


Affidavit of Immigration and Naturalization Service Investigator 
John G. Underwood, Dated April 7, 1961 ty AE Bay SS. Is 


Affidavit of Immigration and Naturalization Service Patrol Inspector 
William O. Britt, Dated April 12,1961 . . . . . ee 


Affidavit of Immigration and Naturalization Service Patrol Inspector 
Alfred J, Heltzmann, Dated April 12,1961 .  . . 2. s « 


Department of State Letter of May 5, 1961 and Accompanying State 
Department Certification Signed by Katherine W, Bracken, Director, 
Office of Central American and Panamanian Affais . 2... 


Supplementary Affidavit of Immigration and Naturalization Service 
District Director E. DeWitt Marshall, Dated June 9,1961 . . 


Supplementary Affidavit of Special Assistant United States Atomey 
Gil Zimmerman, Dated June 12,191 2. 2. 1. ele hl ele 


(iv) 


Material Relating to the Government's Efforts to Effect Appellant's 
Deportation to France and Italy, and Appellant's Suratagems to 
Frustrate and Defeat Deportation RieY erent. Ee en igre 


A. Government's Motion for Summary Judgment, Filed 
September 16, 1855 in D.C. Civil Action No. 2763-55 


1. Letter from Consel General of France at New Orleans, La., 
Dated June 3, 1958 ‘ 2 e % « 4 eS % 


Letter from Consul General of aly at New Orleans, La., 
Dated Jeme 24.2958 2. eet tt 


Lerner from Appellant's Counsel, Dated June 29, 1955 

Letter from French Consul General, Dated July 21, 1955 

Letter from Italian Consul General, Dated August 9, 1955 
Affidavit of Acting Assistant Commissioner F, W. Braden, 
Enforcement Division, Immigration and Naturalization Service 
Dated September 1, 1955 Sa, Boe as) oe eine 


Immigration and Naturalization Service's Letter of September 6, 
1955 to French Contul General WM ita eee! selerst iS 


8. Letter from French Consul General, Dated September 9, 1955 
Affidavit of Immigration and Naturalization Service District Director 


James A. Hamilton as to Interview Had with Dr. Alfredo Trinchieri, 
Consul General of Italy, Dated April 13,1961. se es 


Affidavit of Immigration and Naturalization Service District Director 
C. W. johmson as to Interview Had with Dr, Roberto Cerchione, 
Consel General of Italy, Dated April 14, 1961 BAS e's 


State Department's Letter of August 13, 1956, Enclosing Diplomatic 
Note Sent to Iralian Govemment at ok we Je ee 


Immigration and Naturalization Service’s Letter of June 13, 1957 to 
Iralian Consul General wee ltl ell tll 


Reply from Italian Consul General, Dated June 14, 1957 Bore 


and Naturalization Service's Letter to Appellant, 
Dated July 25,2957 2 - 2 6 2 6 eh 8 te 


and Naturalization Service’s Letter to Department of 
State, Dated August 15,1957. hid. gt heat i ot) is Linke ape 


Letter from Appellants Counsel, Dated August 15, 1957 gw 


and Naturalization Service's Letter to Appellant's 
Counsel, Dated October 8, 1957 St elites sy pee re 


Letter from Appellant's Counsel, Dated October 17, 1957. 


Immigration and Naturalization Service's Letter to Appellant, 
Dated November 4,1957 . - + + +© + * *¢ 


Appellant's Motion to Withdraw Motion, Filed November 6, 1956 


Immigration and Naturalization Service's Letter Denying Appellant's 
Motion to Withdraw Motion, Dated November 6, 1956 ee ree 


Immigration and Naturalization Service's Order of February 20, 1959, 
Denying , for Second Time, Appellant's Application for Stay of Deportation 


(v) 


Material from the Court Files and Immigration and Naturalization Service's 
Certified Administrative Record, Relative to Appellant's Claim of 
Entitlement to Three Days Advance Notice of Deportation eee poe 


Petition for Release Upon Bail to the Hon. Justice Hugo L. Black, 
Sitting as a Circuit Judge for the Fifth Circuit Court of Appeals, 


Government's Memorandum: in Opposition a a 
Appellant's Reply Memorandum See ae ee 
Mr. Justice Black's Bail Order of September 16, 1955 5 


Stipulation Between Appellant's Counsel and Solicitor General , 
Dated October 10,1955 . . ~~ + «© + «© + 


Mr. Justice Black's Order of October 11, 1955 x < 
Letter from Appellant's Counsel, dated April 24, 1956 
Letter from Appellant's Counsel, dated April 30, 1956 . 


Letter from Immigration and Naturalization Service,., dated 
May8,1956 2. 2. 2 5 5 5 © 8 2 8 


Letter from Appellant's Counsel, dated August 10, 1955 


Letter from Immigration and Naturalization Service, dated 
August 14, 1956 é Pre : . f F 


Temporary Restraining Order Issued October 30, 1956 . 


. Three-Days Advance Notice of Deportation Attempted to be 
Served on Appellant October 31,1956 . . - + = 


Three-Days Advance Notice of Deportation Actually Served on 
Appellant November 1,1956 .  - - 5s + + + 


Excerpts from Interrogation of Appellant on November 1, 1956 
Letter from Appellant's Counsel, dated May 4, 1960. 


Letter from Immigration and Naturalization Service, dated 
May 10,190 2. 2 6 ee se ts 


Immigration and Naturalization Service's Amended Order, dated 
June 1, 1960 a Sh Oe Oa Cee, ar ee Se be ee 


Immigration and Naturalization Service's Order, dated August 1, 1960 
Letter from Appellant's Counsel, dated December 8, 1960 < aay 


Letter from Immigration and Naturalization Service, dated 
January 5, 1961 and Copy of the New Order of Supervision . .  - 


Affidavit of Special Assistant United States Attorney Gil Zimmerman, 
Dated April 15, 1961, Giving Chronological History of Appellant's Case. 


INVTlddd¥V A@ G3LYNOISIO WIdalVW 


MATERIAL DESIGNATED 


BY APPELLANT 


JOINT APPENDIX 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


CARLOS MARCELLO, 
Metaire, Louisiana, 


Plaintiff, 
v. 
ROBERT F. KENNEDY, 


Attorney General of the 
United States, 


| 
| 
| 
| 
1 


Civil Action No. 1035-61 
Action for Declaratory Judgment, 
Injunctive Relief for an order 

adjudging defendants in contempt 


and : and for relief under all bias 
J. M. SWING, : section. 
Commissioner of the 
Immigration and : 
Naturalization Service, : 


Defendants. * 


DOCKET ENTRIES 
Proceedings 


Complaint, appearance; filed. | 
Summons, copies (3) and copies (3) of Complaint issued. 


Motion of pltf. for preliminary injunction; affidavit; filed. 
Request for three judge court; filed. 


Points and Authorities of pltf. in support of motion for ies 
inary injunction; c/s; filed. 


Points and Authorities of pltf. in support of request fr three- 
judge Court; c/s 4-6-61; filed. 


Motion of pltf. for leave to take depositions and file we 
rogatories; affidavit; filed. 


Order denying pltf.'s motion for leave of court to take deposi- 
tions within 20 day period after commencement of action; 
without prejudice to its renewal as formal motion with op- 
portunity to defts. to file formal opposition, (N) Youngdahl, J. 


i 
| 
1 
| 
| 
| 


2 


Proceedi 
(Continued) 


Opposition of defts. to pltf.'s motion for preliminary injunction 
and pltf,"s request for convening of three-judge court and 
cross-motion to dismiss; P& A; Affidavit; Exhibits "C" thru 
“pr; c/m 4-15-61; M.C. 4-15-61; filed. 


Demand of pitf. for admission of facts; Exhibit I and translation; 
Exhibits II, III and translation; filed. 


Reply of pitf. to defts." opposition to request for convening of a 
three-judge court;’ c/s 4-19-61; filed. 


Request to Chief Judge of the U.S. Court of Appeals for designa- 
tion of a 3-Judge Court, (signed 4-19-61); Holtzoff, J. 


Order designating John A. Danaher, U.S. Circuit Judge and 
Edward M. Curran, U.S. District Judge to serve with Alexander 
Holtzoff, U.S. District Judge as members of a three-Judge 
statutory court (signed 4-21-61); Miller, C. J. 


Notice of pltf. to take oral deposition of James L. Hennessy; 
c/m 4-25-61; filed. 


Notice of pltf. to take oral deposition of J. M. Swing; c/m 
4-25-61; filed. 


Interrogatories of pltf. to defts.; c/m 4-25-61; filed. 
Interrogatories of ptf. to defts.; c/m 4-25-61; filed. 
Opposition of pltf. to motion to dismiss; c/m 4-25-61; P& A; filed. 


Motion of defts. for order that depositions not be taken and other 
protection of parties; c/m 4-26-61; M.C. 4-26-61; filed. 


Opposition of pitf. to defts." motion for order that depositions 


not be taken and for other protection; c/m 4-28-61; filed. 


Reply memorandum of defts. in support of defts.’ cross-motion 
to dismiss and in opposition to pltfs.' motion for preliminary 
and permanent injunction; c/m 5-1-61; filed. 


Exhibit A" of defts. (3 volumes); filed. 


Motion of defts. to dismiss argued and submitted (Reporter - 
Nevitt); Judges Danaher, Holtzoff and Curran. 


Affidavit of Jack Wasserman; c/m 5-4-61; filed. 


Supplemental reply memorandum of P& A of defts. in support of 
cross-motion to dismiss; and in opposition to pltf.s' motion 
for preliminary and permanent injunction; c/s 5-4-61; filed. 


Motion of defts. to strike affidavit; and in the alternative motion 
for leave to file countering certification and affidavit; c/m 
5-6-61; Exhibits Q & R; M.C. 5-6-61; filed. 


3 
Proceedings 
(Continued) 
| 
Opposition of pltf. to motion to strike affidavit; M.C. 5-9-61; 
filed. 


Affidavit of pltf.; affidavit of Louise Marcello; affidavit of 
Paolo Albe to Rossi; affidavit of G. Wray Gill; affidavit of 
Jacob Amato; affidavit of Phillip Smith; c/s 5-11-61; filed. 


Memorandum opinion remitting case to District Judge Holtzoff 
for appropriate action. (N) Danaher, J., Holtzoff, J. & 
Curran, J. 


Order denying pltf.'s motion for preliminary and permanent 
injunction; dissolving the three-judge court; and remitting 
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(Continues) 
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| Filed April 5, 1961] 


COMPLAINT 
FOR A FIRST CAUSE OF ACTION 

1. This is an action for declaratory judgment under the Declaratory 
Judgment Act (28 U.S.C. 2201), for review under the Administrative Pro- 
cedure Act (5 U.S.C. 1009), for injunctive relief, for an order adjudging 
defendants in contempt of court, and for the issuance of a writ under the 
all writs section (28 U.S.C. 1651). 

2. Plaintiff is a native of Tunis, Africa. 

3. Plaintiffiis a resident alien of the United States who was forcibly 
removed from the United States by the defendants on April 4, 1961. 

4. The defendant, Robert F. Kennedy, is the Attorney General of 
the United States and is charged with the statutory duty to determine after 
appropriate hearing, whether aliens are to be excluded or deported from 
the United States,'the places or countries to which they are to be deported, 
whether they may be permitted to reenter the United States on parole or 


5 
otherwise, and he supervises the administration of the Immigration and 
Naturalization Laws. The defendant, J. M. Swing, is the Commissioner 
of the Immigration and Naturalization Service. | 

5. The plaintiff came to the United States in 1910 at the age of 
eight months from Tunis, Africa, and was lawfully admitted for permanent : 
residence. 
6. The plaintiff is married to an American citizen wife, has four 
American citizen children, and seven American born brothers and sisters. 
7. Plaintiff's father, who is now deceased, was an American citizen, 
and his mother is a lawful resident of the United States, Plaintiff has no 
members of his family living outside of the United States. 
8. Plaintiff has resided continuously in the United States 
original entry in 1910. 
9. In 1953 plaintiff was ordered deported by reason of a 1938 
conviction for violation of the Marihuana Tax Act of 1937. 
10. The Immigration Service contended in these deportation proceed- 
ings and administrative findings were made that the plaintiff was born in 
Tunis, Africa. 
11. Subsequently, in litigation in the United States District Court for 
the District of Columbia and in Louisiana, in the Circuit Courtjof Appeals 
for the District of Columbia and for the Fifth Circuit, and in the Supreme 
Court of the United States, the Immigration Service and the Department of 
Justice admitted and contended that the plaintiff was born in Tunis, Africa. 
In the resultant judicial decisions it was judicially declared that his place 
of birth was Tunis, Africa. | 
12. Upon information and belief, the defendants and their predecessors 
and the Immigration and Naturalization Service represented tothe French 
Government that plaintiff was born in Tunis, Africa, and this fact confirmed 
by that Government. | 
18. Upon information and belief, the defendants and their predeces- 
sors and the Immigration and Naturalization Service represented to the 
Italian Government that the plaintiff was born in Tunis, Africa. 


since his 
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14. Plaintiff was not born in Guatemala, is not and has never been 
a citizen, national or subject of that country, and, except for his present 
forced removal to Guatemala while in the custody of the employees and 
agents of the defendants, he has never been in that country. 

15. Upon information and belief, the defendants and their duly 
delegated agents represented to the Guatemalan Government that the 
plaintiff was born in Guatemala. 

16. Upon the basis of the foregoing representation that the plaintiff 
was born in Guatemala, the defendants and their agents secured the ac- 
ceptance of that country of the plaintiff as a deportee. 

17. The representations of the defendants and their agents to 
Guatemala that plaintiff was born there were false and were known to 
the defendants and their agents to be false. 

18. HE the true facts had been revealed to the Guatemalan Govern- 
ment that plaintiff was in fact born in Tunis, Africa, that country would 
not have accepted plaintiff as a deportee. On the contrary, under Guate- 
malian law, plaintiff, if neither a citizen nor native of Guatemala, is in- 
admissible to that country. 

19. The representations of the defendants and their agents that the 
plaintiff was born in Guatemala was contrary to judicial findings and 
decisions rendered in connection with plaintiff's deportation case and is 
in contempt of judicial proceedings. 

20. The removal of the plaintiff to Guatemala upon the defendants’ 
false representation that he was born in that country is illegal, contrary 
to law, and invalid, and Guatemala has not in fact agreed to accept plaintiff 
into its territory. 

FOR A SECOND CAUSE OF ACTION 

21. Plaintiff repeats and realleges all the allegations of the first 
cause of action. 

22. On September 16, 1955, in an application to the United States 
Supreme Court for release of plaintiff from the custody of the Immigration 
and Naturalization Service, Mr. Justice Hugo L. Black entered an order 
providing, inter alia, that plaintiff be given three days’ notice of any 
proposed deportation. 
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23. Thereafter, the then Solicitor General of the United States, 
Honorable Simon E, Sobeloff, entered into a stipulation with counsel for 
the plaintiff which provided that plaintiff be given three days’ notice of 
any proposed deportation. | 
24. Notwithstanding the aforesaid order by Mr. Justice Black and 
the stipulation between the parties, the defendants seized the plaintiff at 
New Orleans, Louisiana, on April 4, 1961, at approximately 1:30 p.m. 
Central Standard Time, without prior notice to plaintiff or to his counsel, 
and summarily removed him from the United States on an airplane belong- 
ing to the Immigration and Naturalization Service. 
25. Upon information and belief, plaintiff was taken into custody and 
deported pursuant to a warrant of deportation which failed to - the 
country to which he was to be deported. 
26. The plaintiff had no notice of the country to which he was to be 
deported until after he was taken into custody on April 4, 1961. | 
27. On April 4, 1961, at the time plaintiff voluntarily appeared at 
the Immigration Service, as noted above, he was seized, handcuffed, 
denied an opportunity to secure clothes, funds, communicate with his 
wife or family and telephone his immigration attorneys. He was carried 
away to the airport and summarily transported by private plane to 
Guatemala. 
28. Philip Smith, an attorney who awaited plaintiff outside the 
Immigration building in New Orleans, was advised that if he desired to 
speak to plaintiff he should enter the automobile of the Immigration Service, 
which he did. Thereafter, Mr. Smith was denied permission to leave the 
automobile and was unlawfully detained until plaintiff had been taken to the 
private plane of defendants, immediately prior to take-off, and prevented 
thereby from seeking judicial or other relief before plaintiff's removal 
from the United States. | 
29. The aforesaid action of the defendants was calculated and 
intended to deny him effective advance notice of his proposed deportation 
and to prevent him from obtaining effective assistance of counsel or resort 
to the courts to attack his deportation to Guatemala. 
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$0. The deportation of the plaintiff to Guatemala as effectuated by 
defendants violated the plaintiff's constitutional rights and due process of 
law. 

FOR A THIRD CAUSE OF ACTION 

$1. Plaintiff repeats and realleges the allegations of the first cause 
of action. 

$2. Plaintiff never resided in Guatemala and is not familiar with 
the customs or language of that country. 

33. As construed and applied to plaintiff, the Immigration and 
Nationality Act authorizing his deportation to a country where he never 
lived and with whose customs and language he is unfamiliar, violated due 
process of law and the constitutional prohibition against the imposition 
of cruel and unusual punishment. 

WHEREFORE, Plaintiff requests judgment: 

1. Declaring his deportation to Guatemala illegal, contrary to law, 
contrary to the constitution and invalid. 

2. Declaring that his deportation is in violation of the order entered 
by Mr. Justice Black and the stipulation entered into between the Solicitor 
General of the United States and the plaintiff. 

3. Declaring that defendants are in contempt of court. 

4. Requiring defendants to restore the status quo as it existed prior 
to their illegal and unconstitutional conduct and directing them to permit 
plaintiff to return to the United States. 

5. Enjoining defendants from enforcing the Immigration and 
Nationality Act insofar as it authorizes deportation of plaintiff to a 
country in violation of his constitutional rights and in violation of due 
process and the constitutional prohibition against the imposition of cruel 
and unusual punishment. 

6. For such other and further relief as may be appropriate. 

| /s/ JACK WASSERMAN 


/s/ DAVID CARLINER 
Warner Building 
Washington, D. C. 

/s/ LAWRENCE SPEISER 

* * 


* 


Attorneys for Plaintiff 


[Filed April 5, 1961] 


MOTION FOR PRELIMINARY AND 
PERMANENT INJUNCTION 


Plaintiff moves for a preliminary and permanent injunction to 
require the defendants to return the plaintiff from Guatemala to the 
United States and to restrain defendants from enforcing 8 U.S.C! 1253(a) 
(7) upon the ground that as construed and applied by defendants to the 
plaintiff, the said statutory provision is unconstitutional and in violation 
of the 5th and 8th Amendments to the Constitution. | 

/s/ JACK WASSERMAN 


/s/ DAVID CARLINER 
Warner Building 
Washington, D. C. 


/s/ LAWRENCE SPEISER 
c/o American Civil Liberties Union 
1612 Eye Street, N.W. 
Washington, D. C. 


Attorneys for Plaintif 


[ Filed April 5, 1961] 


AFFIDAVIT | 

JACK WASSERMAN, being duly sworn on oath according to law, 
deposes and says: 

1. Iam counsel for Carlos Marcello, plaintiff herein. 

2. Upon information and belief, plaintiff reported to the Immigra- 
tion and Naturalization office at New Orleans, Louisiana, on April 4, 1961, 
pursuant to his order of supervision, and without prior notice was taken 
into custody and immediately removed to a waiting automobile and thence 
to a private airplane belonging to the Immigration and Naturalization 
Service for removal from the United States. | 

3. Plaintiff was not advised until after he was taken into custody 
and was in the process of being removed from the United States that he 
was to be deported to Guatemala. | 
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4. At the time plaintiff reported to the Immigration Service office 
in New Orleans his local counsel, Philip Smith, Esquire, was waiting 
outside the Immigration Service premises for the plaintiff. 

5. Upon seeing plaintiff in the physical custody of the Immigration 
Service officers, attorney Smith requested permission to speak with the 
plaintiff. He was advised that if he wished to speak to the plaintiff he 
must enter the automobile of the Immigration Service, which he did, but 
was thereafter denied permission to leave the automobile until the plain- 
tiff had been taken to the defendant's plane immediately prior to flight. 

6. As aresult of such conduct by the employees and agents of the 
defendants, the plaintiff was deprived of effective assistance of counsel. 

7. Upon information and belief, the Immigration Service officers 
obtained the acceptance of the plaintiff into the territory of Guatemala by 
reliance upon a paper writing which purported to state that the plaintiff 
was born in Guatemala. 

8. The defendants’ agents knew that such paper writing was false 
and that their reliance upon such writing was a misrepresentation to the 
authorities of Guatemala. 

9. In the absence of such false representations to the Guatemalan 
authorities the plaintiff would not have been accepted into the territory of 
Guatemala. 

10. Upon information and belief, plaintiff was landed in Guatemala 
while in the custody of employees of the defendants. 

11. Upon information and belief, Guatemalan authorities are 
ascertaining whether plaintiff was in fact born in Guatemala. 

12. Upon information and belief, if plaintiff was not born in Guatemala 
he will not be accepted into Guatemala by its government. 

13. Plaintiff was not born in Guatemala, has never lived or been 
physically present in that country and is not and has never been a citizen 
of Guatemala. 

14. Plaintiff has resided in the United States since 1910 when he was 
admitted for permanent residence as an eight month old infant. 
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15. His wife, his four children and seven brothers and seis 
are all citizens of the United States. 
16. On September 16, 1955, Mr. Justice Hugo L. Black entered an 
order relating to the plaintiff in another proceeding that he be given three 
days notice of any proposed deportation. Thereafter, the then Solicitor 
General of the United States, Simon E. Sobeloff, stipulated with affiant 
that plaintiff shall be given three days' notice of any proposed deportation. 
In accordance with this stipulation the judicial proceedings then) pending 
were terminated and dismissed as moot. | 
17. Notwithstanding the said order and stipulation, the defendants 
failed to give plaintiff or his counsel the required three days’ notice. 
18. Deportation of plaintiff to Guatemala, in the circumstances 
here, constitutes cruel and unusual punishment in violation of the Eighth 
Amendment to the Constitution. 
19. Deportation of the plaintiff in the circumstances here, under 
which he was given no notice of the country to which he was to be deported 
prior to actual deportation and was deprived of the effective assistance of 
counsel, is in violation of the Fifth Amendment to the Constitution. 
/s/ JACK WASSERMAN 


[ Jurat dated April 5, 1961] 


[ Filed April 15, 1961] 


DEFENDANTS' OPPOSITION TO PLAINTIFF'S MOTION FOR PRELIMI- 
NARY AND PERMANENT INJUNCTION, AND PLAINTIFF'S REQUEST 
FOR THE CONVENING OF THREE-JUDGE DISTRICT COURT, AND 
CROSS-MOTION TO DISMISS 


Come now the defendants by their attorney, the United States Attorney, 
and respectfully oppose plaintiff's motion for preliminary and permanent 
injunction, and his request for the convening of a Three-Judge District 
Court to consider that motion. Defendants further cross-move for dis- 
missal of the complaint. Defendants' opposition and cross-motion are 
based upon the following grounds: | 
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1. The Court lacks jurisdiction over the subject matter, in that, 

(a) Plaintiff, a deportable alien, was not within the jurisdiction 
of the United States or of this Court at the time he instituted this action, 
and is not now within such jurisdiction. He was physically deported from 
the United States on April 4, 1961 under a valid order of deportation. The 
validity of that order of deportation had been twice sustained in declaratory 
judgment review actions and is therefore res judicata against him. And its 
validity had also been determined against him in Habeas Corpus proceed- 
ings brought for judicial review. On information and belief, plaintiff is 
in Guatemala at the present time; he was in that country as a deportee at 
the time he instituted this action; the government of Guatemala has made 
no representations to the government of the United States; and the govern- 
ment of Guatemala proposes to take no action in any event to disturb that 
country’s acceptance of him into its territory as a deportee from the United 
States. Accordingly, there is no justiciable case or controversy involved 
here. 

(b) Plaintiff has no standing to bring this action. He has not 
suffered any legal wrong and is not a person aggrieved under any relevant 
statute, within the meaning of Section 10 of the Administrative Procedure 
Act. His status as a deportable alien has been determined against him as 
res judicata. He has been deported to a country which has in fact accepted 
him. And that accomplishes the essential object of all the provisions in 
Section 243 of the Immigration and Nationality Act, 8 U.S.C. 1253. 

(c) Defendants have no authority under the laws of the United 
States to bring an alien back to the United States once he has been deported 
pursuant to a valid order of deportation, which has thereby come to be 
functus officio. 

(d) Under all of the circumstances of this case, and in view of 
plaintiff's prior course of conduct, relative to his deportation, weighed in 
its totality, and considering its impact upon the public interests of the 
United States in proper enforcement of its immigration laws, as well as 
proper and effective administration of the administrative and judicial 
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processes of the Government of the United States, this bill is so lacking 
in equity as to require this Court, sitting in equity, to determine that the 
action should be dismissed for want of equity jurisdiction. | 
2. There is no proper basis here for the convening of a Turee-Judge 
District Court to consider the attack plaintiff makes upon the constitution- 
ality of Section 243 of the Immigration and Nationality Act, 8 USC. 1253, 
in that, 
(a) The Court lacks jurisdiction over the subject matter, for 
all the reasons set forth in paragraph 1. 
(b) In any event -- if the Court has jurisdiction over the subject 
matter, and if the lack of equity in the bill does not bar resort to such ac- 
tion -- then plaintiff has a plain and adequate remedy at law in the form 
of an action in the nature of mandamus. If so, then there is no basis here 
for the intervention of a Three-Judge District Court to Sr an ap- 
plication for injunction. 
(c) If the constitutional issue which plaintiff contends is involved 
in this cause, is actually involved here at all, then the application in plain- 
tiffs case of Section 243 of the Immigration and Nationality Act, 8 U.S.C. 
1253, in no event presents any substantial constitutional question. 
8. The complaint fails to state a claim against defendants upon 
which relief can be granted for the reasons stated in paragraph 1. 
Incorporated herein and made a part hereof by reference is the 
certified administrative record relating to plaintiff (in three parts), 
bearing Immigration and Naturalization Service file No. 2669541, and 
marked (for identification purposes only) as defendants' Exhibit No. A. 
Also incorporated herein and made a part hereof by attachment are the 
following affidavits, marked as defendant's exhibits by the letter symbol 


noted: | 
Affiant Date Defendants' Exhibit No. 


James L. Hennessy April 15, 1961 
E. Dewitt Marshall April 10, 1961 
Thomas V. Herring April 7, 1961 
Lee T. Werling April 7, 1961 
John G, Underwood April 7, 1961 
Arthur F. Bero April 7, 1961 
Emmett S. Murphy April 12, 1961 


th a. 


14 


Affiant Date Defendants' Exhibit No. 


William D. Britt April 12, 1961 
Alfred J. Heitzmann April 12, 1961 
Lillian K. White April 7, 1961 

Patrick E. Duvall April 10, 1961 
Windle G. Roach April 10, 1961 
James A. Hamilton, Jr. April 18, 1961 
C. W. Johnson April 14, 1961 
Gil Zimmerman April 15, 1961 


In support of this opposition and cross-motion to dismiss, defend- 
ants herewith submit a memorandum of points and authorities. 


/s/ Oliver Gasch 
United States Attorney 


/s/ Edward P. Troxell, Principal 
Assistant United States Attorney 


/s/ Gil Zimmerman, Special 
Assistant United States Attorney 


[ Filed April 15, 1961] 


Defendant's Exhibit B 
CITY OF WASHINGTON : 
DISTRICT OF COLUMBIA: SS 

James L. Hennessy, being duly sworn, deposes and says: 

1. Iam the Executive Assistant to the Commissioner of Immigra- 
tion and Naturalization, with offices in Washington, D.C. In that capacity 
I was required to have, and do have, personal knowledge of the effective 
instructions issued from the Central Office of the Immigration and Natural- 
ization Service and the reports made to the Control Office respecting the 
deportation of Carlos Marcello. 

2. On March 21, 1958 the Immigration and Naturalization Service 
first learned that Marcello was reported to have obtained Guatemalan 
citizenship. During 1960 a confidential informant of the Service reported 
that a birth record had been created in a Guatemalan community on behalf 
of and at the instance of Marcello. No corroborating testimony or docu- 
mentary evidence could be obtained to support that information. And the 
investigation was closed in January 1961. 
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3. On February 14, 1961 the Service Officer in Rome, Italy for- 
warded to the Central Office of the Service a photostat copy of a photostat 
copy of a certified record of the birth of one Calogers Minacore, son of 
Giuseppe and Suigia Farrugia in Palo Blanco, Guatemala, on February 6, 
1910. The Officer in Charge was informed by the officials of the Italian 
Government who furnished the copy from the file of Carlos Marcello that 
the document, certified in Guatemala on October 30, 1956, had been for- 
warded to the Italian Foreign Ministry in Rome, through the Italian 
Embassy in Washington, D. C., by the Italian consul in New Orleans, 
Louisiana. | 

4, On February 27, 1961 the Service was informed that the existence 
of an actual record entry of the birth of one Calogers Minacore, son of 
Giuseppe Minacore and Suigia Farrugia, in Palo Blanco on February 6, 
1910, had been confirmed by a representative of the United States Embassy 
in Guatemala City who had examined the birth registry of the eve of San 
Jose Pinula, Guatemala. 

5. At that point the Service determined that it had reason to believe 
that Guatemala was the true place of Marcello's birth. It ot this 
determination on the following considerations: 

(a) There was reason to believe that the certified ‘deowa of 
birth in Guatemala had been given to the Italian consul in New Orleans by 
Carlos Marcello or by a person acting under his direction. | 

(b) The place and date of Carlos Marcello's birth had been 
established in the administrative proceedings to determine his |deportability 
mainly by his uncontradicted testimony that he was born in Tunis, North 
Africa, on February 6, 1910. And there was a discrepancy between the 
date of birth he claimed, and the age shown on the record of his arrival. 

(c) In connection with the Service's attempt to secure docu- 
mentary evidence of Marcello's birth, in order to obtain a travel docu- 
ment to execute the order for his deportation, the Department of State on 
February 28, 1956 obtained the following information for the Service: No 
civil record of the birth of Carlos Marcello could be located in Tunis. But 
a record existed showing a baptism in Tunis on March 28, 1910 of one 
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Calogero Minacore, the son of Giuseppe Minacore and Luiga Farrugia. 
That baptismal record recited the birth of the child in Tunis on February 
6, 1910, fifty days prior to the baptism. This gap of fifty days between 
the date of alleged birth in Tunis and the date of his recorded baptism in 
Tunis made it possible that Marcello had been born in Guatemala as the 
Guatemalan birth record showed, and had been carried back to Tunis for 
baptism. 

{d) The verification had been made that there was an actual 
birth record registered in Guatemala as set forth in the birth certificate. 

6. The Service, thus having reason to believe that Carlos Marcello 
was 2 native of Guatemala, determined that if Guatemala would accept 
him into its territory, he might legally and properly be deported to that 
country under Section 243 of the Immigration and Nationality Act on 
alternative grounds: The first choice was as a citizen of Guatemala. 

The next alternative choice was as a native of that country. And the last 
alternative was on the basis of Guatemala’s acceptance of him as a de- 
portee. 

7. The District Director of the Immigration and Naturalization 
Service in Mexico City has by agreement with the Department of State 
jurisdiction over immigration matters in Central America, including 
negotiating with foreign governments for the documentation, reception 
and admission of deportees from the United States. He was directed on 
or about March 2, 1961 to proceed to Guatemala and present to the ap- 
propriate Guatemalan authorities the birth certificate which the Service 
had received, and inquire whether Guatemala would be willing to accept 
Marcello into its territory as a deportee from the United States. 

8. The District Director in Mexico City proceeded to Guatemala. 
On his return he brought with him the Guatemalan travel document issued 
for Marcello. This travel document, issued by the Guatemalan immigra- 
tion authorities on March 15, 1961 was delivered to the District Director 
of the Service, New Orleans, Louisiana, at Washington, D. C., on March 
30, 1961. He was given the following instructions relative to assuring 
Marcello's availability for deportation and execution of the deportation 
order: 
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(a) In lieu of any advance notice to surrender at a time and 
place certain for deportation (a guarantee which he had sought and which 
had been specifically refused him in May of 1956), the Service was to 
effect Marcello's deportation following his scheduled appearance at the 
New Orleans office on April 4, 1961. His appearance on that date was 
made pursuant to an Order of Supervision issued January 3, 1961 to assure 
his availability for deportation. | 
The General Counsel of the Service advised that there were no 
outstanding restrictions or limitations placed on the Service by|any Court 
action or judicial mandate and that any prior agreement by the Service 
to furnish Marcello or his counsel advance notice of deportation was no 
longer in effect. | 


Because of the past history of the case, Marcello's general reputa- 
tion, and particularly the Service's prior difficulty in locating him ata 
time when deportation appeared to be imminent, it was determined that 
there was likelihood Marcello would abscond in the event he were furnished 
advance notice of deportation. | 

(b) Marcello was to be given notice, orally and in writing, of 
the country to which he was being deported immediately on his appearance 
at the office and prior to his being taken into custody. And he was to be 
furnished a copy of the Warrant of Deportation. This was to afford him 
opportunity to assert such objections as he chose to make. And Marcello 
was to be given an opportunity, if requested by him, to telephone or other- 
wise contact counsel, in the event counsel did not appear with him at the 
office. 

(c) An officer of the Service and a matron were to go to Mar- 
cello's home and inform Mrs, Marcello of the prospective deportation. 
And she was to be afforded transportation in a Service automobile to the 
Moisant Airport in New Orleans. 

(d) Upon Marcello's being taken into custody for deportation, 
he was to be searched for weapons and manacled. These precautions were 
directed, in light of Marcello's reputation and associations, and in the 
belief that violence and an attempt to escape were probable. | 


{e) Officers of the Service were to drive Marcello in a Service 
automobile immediately and directly to the Moisant Airport, New Orleans. 
The Service has determined that it has no statutory authority to detain or 
restrain a deportable alien -- once more than six months has elapsed after 
the order of deportation has become final, or after the final order has been 
entered on judicial review -- for any purpose or for any time not required 
as an incident to transportation out of the United States. It was also im- 
perative that the Service aircraft depart Moisant Airport in time to arrive 
at the Guatemalan airport (a five hour trip) if at all possible before night- 
fall. This would pose a problem if Marcello came into the office late in 
the day. 

(f) Marcello's deportation was of course to be stayed if a 
proper application for administrative stay were made or if a Writ of 
Habeas Corpus or any restraining order should be issued by any court 
of competent jurisdiction. 

FURTHER DEPONENT SAYETH NOT. 
| /s/ JAMES L, HENNESSY 
[Surat dated April 15, 1961] 


[ Filed April 15, 1961] 
Defendant's Exhibit C 


United Mexican States ) 
Federal District 

City of Mexico 
Embassy of the United ) 
States of America ) 


Before me, Allen Cooper, Vice Consul of the United States of 
America at Mexico, D.F., Mexico, duly commissioned and qualified, 
personally appeared E, DeWitt Marshall, who, being duly sworn, deposes 
and says as follows: 

(1) My name is E. DeWitt Marshall and I reside at #890 Sierra 
Ventana, Mexico City, Mexico. 
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(2) Iam employed by the United States Government and my title 

is District Director, Immigration and Naturalization Service, with 
jurisdiction in Service matters in Mexico, Central and South America 
and the Caribbean area. I read, write and speak the Spanish language 
fluently. | 


One of my official duties, pursuant to agreement between [the 
Department of State and the Immigration and Naturalization Service, is 
to make arrangements for the reception and admission of aliens being 

‘ deported from the United States to countries within my jurisdiction. 

On March 2, 1961 at the Central Office of the Immigration and 
Naturalization Service in Washington, D. C., I was given a copy|of a 
birth certificate setting forth that one CALOGERS MINACORE was born 
in San Jose Pinula, Guatemala on February 6, 1910. I was instructed to 
proceed to Guatemala and determine whether the government of that 
country would issue a travel document in behalf of the person to whom 
the birth certificate relates, and who is also known in the United States 
as Carlos Marcello, a person at that time under deportation proceedings. 

On March 9, 1961, at Guatemala City, Guatemala, I conferred at 
his office with Mr. Arturo Aguirre, Chief of the Immigration Service in 
the Republic of Guatemala, who is the person authorized by his'govern- 
ment to issue documents for entry into that country. I told Mr. Aguirre 

my government had learned of the existence of a birth record indicating 

birth in Guatemala of a person the United States Government desired to 
deport. I showed him the said copy of the birth certificate relating to 

CALOGERS MINACORE, also known as Carlos Marcello. I told him that 

Minacore was a racketeer and underworld figure of some notoriety who 

operated in the area of New Orleans, Louisiana. | 

Immigration Chief Aguirre examined the document, including 
certifications and authentications appearing on the face of same, and 
said that the person to whom the document related was acceptable in 


Guatemala as a deportee from the United States and would be admitted 


upon arrival. 
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Mr. Aguirre then asked whether my government desired a regular 
passport, the issuance of which would require submitting application to 
the Foreign Office, or whether a travel document issued by the Guatemalan 
Immigration Service would be satisfactory. He said the latter type of 
document is issued to the majority of Guatemalans who desire to leave 
and return to the country. I told him either document would be satisfactory 
as long as it would assure Minacore's admission upon arrival in Guatemala. 
He assured me the travel document issued by the Guatemalan Immigration 
Service would be adequate but told me that photographs of the individual 
concerned would be ‘necessary. I furnished him photographs I had brought 
along for that purpose. We then discussed the period of validity of the 
document. I said my government would desire to have it valid for the 
maximum period of time possible. Mr. Aguirre said six months was the 
usual maximum validity-period and that he would make it valid for that 
period of time. 

Immigration Chief Aguirre had an assistant bring into his office 
the current book of documents issued in lieu of passports, and instructed 
the assistant to fill in the next blank travel document in the book with in- 
formation relating to Calogers Minacore. The assistant returned in about 
ten minutes with the document executed except for signature. Chief Aguirre 
signed it and handed it to me. He said that the usual fee for such documents 
was waived in view of the fact that this was a government-to-government 
transaction. 

I observed that after the travel document was detached from the 
book, a stub record of the issuance of the document, including serial 
number, photographs and duplicate of the information appearing on the 
document itself, remained in the book. 

I expressed to Mr. Aguirre the appreciation of myself and my govern- 
ment for his courtesy and cooperation, On 17, 1961, I delivered the 
document obtained from Mr. Aguirre to the Central Office of the Immigra- 
tion and Naturalization Service in Washington, D. C. 

And further deponent saith not. 
/s/ E. DEWITT MARSHALL 


{ Jurat dated April 10, 1961] 


I 


i 
i 
| 
| 


[ Filed April 15, 1961] | 
Defendant's Exhibit H 
Detendant's Expt = 


STATE OF LOUISIANA ) 
ss 
PARISH OF ORLEANS ) 


| 
| 
| 


Emmett S. Murphy, being duly sworn, deposes and says: 

1. He is an Immigration Patrol Inspector, assigned to the New 
Orleans Sector Border Patrol, Immigration and Naturalization Service, 
U.S. Department of Justice, with offices at New Orleans, Louisiana. 

2. About 7:45 A.M., April 4, 1961, I received instructions from my 
supervisor, Chief Patrol Inspector Gordon W. Gray, to accompany Patrol 
Inspectors William O. Britt and Alfred J. Heitzmann to the District office 
of the Immigration and Naturalization Service. We were to take into custody 
Mr. Carlos Marcello, after he had been served with an Order of Deporta- 
tion, He was to be transported to the Moisant International Airport with- 
out unnecessary delay. Mr. Marcello was to be placed on board a Service 
aircraft for deportation to Guatemala. | 

3. Iwas also instructed to permit Mr. Marcello to contact his 
attorney by telephone, if he so desired. If Mr. Marcello was acompanied 
by his attorney when he arrived at the District office, I was instructed to 
advise the attorney that he could accompany Mr. Marcello to the airport 
with us in our car, if he wished. As a matter of information, Iwas told 
that other officers, with a matron, would contact Mrs. Marcello if she 
was at home, and convey her to the airport if she wished to see her hus- 
band, Iwas further instructed not to engage in unnecessary conversation 
with Mr. Marcello while enroute to the airport. Pursuant to these Instruc- 
tions, Patrol Inspectors Britt and Heitzmann and I went to the District 
office and waited in an office adjoining the Investigations Section. 

4. About 1:00 P.M. someone, I do not know who because my back 
was to the door, said Marcello is in Herring's office. Patrol Inspectors 
Britt, Heitzmann and I went immediately to Inspector Herring's office, 
When we entered, Inspector Herring and another person were in the glass 
partitioned inner office. Inspector Herring was finishing the reading of a 


| 
| 
| 
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paper. From the wording and content, I recognized that what Inspector 
Herring was reading was an order relative to Mr. Marcello's deportation 
to Guatemala. 

5. When Inspector Herring had completed reading from the paper, 
Patrol Inspector Britt and I entered the inner office. We were in dress 
Border Patrol uniform and readily identifiable as Border Patrol Officers. 
I identified Mr. Marcello by asking Inspector Herring if that was Marcello. 
Inspector Herring indicated that it was. Inspector Herring attempted to 
hand the paper to Mr. Marcello but he would not take it. Patrol Inspector 
Britt searched Mr. Marcello for weapons and I told Mr. Marcello that we 
were going to the airport. Mr. Marcello asked to see his lawyer and said 
that his lawyer was downstairs in the building. I told Mr. Marcello that 
his attorney would be brought to the car. 

6. Patrol Inspector Britt and I, with Mr. Marcello between us, and 
with Patrol Inspector Heitzmann following, proceeded along the hallway 
to an elevator. We were joined in the elevator by Service Investigators 
Underwood and Bero and we descended to the street level. Patrol Inspectors 
Britt, Heitzmann, Mr. Marcello and I left the building by the Perdido Street 
entrance and proceeded directly to our car. Patrol Inspector Britt and I 
sat in the back seat with Mr. Marcello between us. Patrol Inspector Heitz- 
mann sat in the driver's position. 

%. After we were seated Mr. Marcello asked where his lawyer was. 
As he was asking, 2 man looked into the car. He had some papers in his 
hand. Mr. Marcello said, this is my lawyer. I want to talk to him. I told 
the man, who Mr. Marcello had identified as his lawyer, that he could ac- 
company Mr. Marcello to the airport in our car but that we were leaving 
immediately. The attorney said that he would get his car which was parked 
in a No Parking zone, unlocked with his brief case in it, and meet us at the 
airport. Mr. Marcello told him to get in the car, that they could talk on the 
way to the airport. Mr. Marcello called the attorney by name, but due to 
traffic noise, I did not understand the name. The attorney got in the front 
seat next to the driver and closed the door. Patrol Inspector Heitzmann 
then pulled away from the parking area into traffic. 
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8. As we drove, the attorney read aloud from the papers he had in 
his hand, There was also some conversation between the attorney and 
Mr. Marcello, but due to traffic noise and the fact that I was watching 
traffic to assist the driver, I did not pay any attention to what was being 
said. During this conversation we were held up by traffic and had to make 
three full stops for reasons of safety, at Carondelet, Baronne and Poydras 
Streets. 

9. As we approached the Union Passenger Terminal at the end of 
Howard Avenue, the attorney said he was worried about his car parked in 


a No Parking zone and asked that we stop the car so he could get out and 
catch a cab back to his car, and he would meet us at the airport. As the car 
was in motion, I told the attorney that we could not delay the trip because 
we had orders to go directly to the airport. The attorney did not appear to 
be disturbed that we could not delay the trip to accommodate him. At no 
time during the balance of the trip, which included two full stops for reasons 
of safety, one in the town of Metairie and one in the town of Kenner, did the 
attorney express a desire to leave the car. He appeared to relax and con- 
centrated on talking to his client and getting instructions from him, He 
even talked to the driver and asked whether the car had a red light, and 
made some comment that not having a red light was confusing to the cars 
ahead because they did not know which car was using the siren. | 
10. During the trip the attorney read aloud several times from the 
papers he had, and remarked to Mr. Marcello that it was based ‘on an entry 
at Laredo, Texas. Mr. Marcello said that it was not true. The attorney 
asked Mr. Marcello if he needed money and Mr. Marcello said he had some. 
Mr. Marcello told the attorney to call his wife and tell her that they were 
taking him away. The attorney asked if Mr. Marcello could stop by his 
house and tell his wife goodbye. I told the attorney that if Mrs. Marcello 
was at home she would be brought to the airport by other officers if she 
wished to see her husband. Mr. Marcello told the attorney to call Jack 
and tell him what had happened. There was other conversation which, due 
to traffic and siren noise, I did not understand. Mr. Marcello asked to go 
by his house to pick up some clothing. I stated that our orders were to go 
to the airport without delay. 
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11. Upon arrival at the airport our car and accompanying cars, 
proceeded directly to the Service aircraft. We stopped on the ramp near 
the Service aircraft, The attorney asked if he could leave the car and I 
told him, the words I believe I used, were: "Surely, you are not being 
detained”, The attorney departed toward the Administration Building. 

12. Patrol Inspector Britt, Mr. Marcello and I left the car immed- 
iately and went on board the aircraft. When Mr. Marcello was safely on 
board, I deplaned. Patrol Inspector Britt remained on board to make the 
trip. As soon as I cleared the steps the aircraft taxied out to the takeoff 
area and took off shortly thereafter. 

/s/ EMMETT S. MURPHY 

[ Jurat dated April 12, 1961] 


[ Filed May 5, 1961] . 
Defendant's Exhibit Q (p. 3) 
613284 


[SEAL] 


DEPARTMENT OF STATE 
Washington 

I, Katherine W. Bracken, Director of the Office of Central American 
and Panamanian Affairs, certify that as of this time, 4:00 PM of May 5, 
1961, the Department of State has received no representations from the 
Government of Guatemala, either oral or in writing, which in any manner 
qualifies or changes its original acceptance of Carlos Marcello, also known 
as Calogero Minacore, also known as Calogers, into its territory as a de- 
portee from the United States. 


/s/ KATHERINE W. BRACKEN 
Director 
Office of Central American 
and Panamanian Affairs 
Department of State 
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[ Filed April 21, 1961] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


* * * 


DESIGNATION OF JUDGES TO SERVE 
ON THREE JUDGE DISTRICT COURT 


The Honorable Alexander Holtzoff, United States District Judge for 
the District of Columbia, having notified me that the plaintiff in the above- 
entitled case seeks preliminary injunction to restrain the enforcement and 
execution of an Act of Congress, namely the Immigration and Nationality 
Act, 8 U.S.C. 1253(a)(7), on the ground that the said Act is unconstitutional, 
and that as applied by defendants is in violation of the prohibition of the 
Eighth Amendment to the Constitution against the infliction of cruel and 
unusual punishments. | 

Now Therefore, pursuant to the provisions of Section 2284 of Title 
28 of the Code of Laws of the United States, I hereby designate that 
Honorable John A. Danaher, United States Circuit Judge and the Honorable 
Edward M. Curran, United:States District Judge, to serve with the Honor- 
able Alexander Holtzoff, United States District Judge for the District of 
Columbia, as members of the Court to hear and determine the above- 
entitled action. | 


/s/ WILBUR K. MILLER 
Dated: April 21, 1961 Chief Judge for the District 
: of Columbia Circuit | 


| 
i 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 


[ Filed April 25, 1961] 
OPPOSITION TO MOTION TO DISMISS 
Comes now the plaintiff herein and opposes defendant's motion to 
dismiss, | 
/s/ JACK WASSERMAN 


/s/ DAVID CARLINER 
902 Warner Building 

[ Certificate of Service] Washington 4, D. C. 
Attorneys for Plaintiff 
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| Filed May 12, 1961] 


OPINION OF 
THREE JUDGE COURT 


DANAHER, Circuit Judge: Plaintiff on April 5, 1961, filed in the 
District Court an action for declaratory judgment and for other relief 
‘naming as defendants the Attorney General and the Commissioner of 
Immigration. The plaintiff had been arrested and summarily deported 
on April 4, 1961. The plaintiff moved for a preliminary and permanent 
injunction to require the defendants to return the plaintiff from Guatemala 
and to restrain the defendants from enforcing 8 U.S.C. §1253(a) (7) (1958). 
Plaintiff in his Points and Authorities" in support of his motion for 
injunction, argued that a substantial constitutional question was presented, 
arising under the Eighth Amendment, in that the alien had lived in the 
United States as a lawful permanent resident for more than fifty years, 
and that he might not, consistently with due process and the prohibition 
against the imposition of cruel and unusual punishments "be deported to 
a country where he has never been, even momentarily, where he has no 
duties, no residence [ and] no citizenship." Additionally, it was contended, 
a Fifth Amendment question was presented in that consent of the Republic 
of Guatemala to accept the deportee had been based upon the knowingly 
false misrepresentation of the defendants’ agents that the plaintiff had 
been born in Guatemala. The Government in all other proceedings against 
this plaintiff had contended he was a native of Tunis. 
The plaintiff previously had been held deportable, Marcello v. Bonds, 
340 U.S. 302 (1955). The Supreme Court there described Marcello as a 
native of Tunis, Africa. 
28 U.S.C. §2282 (1958) provides: 
"An interlocutory or permanent injunction restraining 


the enforcement, operation or execution of any Act of Con- 


gress for repugnance to the Constitution of the United States 
shall not be granted by any district court or judge thereof 
unless the application therefor is heard and determined by 
a district court of three judges under section 2284 of this 
title." 
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Plaintiff's "Request for Three Judge Court," accordingly and out of 
an abundance of caution, was submitted by Judge Holtzoff to Chiet Judge 
Miller who by order of April 21, 1961, convoked this three judge District 
Court agreeably to the provisions of 28 U.S.C. §2284 (1958). | 

This plaintiff already was in Guatemala at the time his application 
for an injunction was filed. Plaintiff's motion did not allege that 8 U.S.C. 
§1253(a)(7) is repugnant to the Constitution of the United States, ‘but rather 
that the statute, as applied and in the light of the allegations of his com- 
plaint, had become the predicate for a course of unlawful conduct on the 
part of the officers charged with the enforcement of the Act. | 

The defendants filed an opposition to the plaintiff's motion for injunc- 
tion and to his request for the convening of the three judge court, and further 
moved for dismissal of the complaint. The case was set down for argu- 
ment on May 2, 1961, when the parties appeared by counsel and were fully 
heard. | 

The court being thus advised in the premises has concluded that no 
injunction shall issue. We are satisfied that the provisions of 8 U.S.C. 
§1253 (1958) represent a constitutional exercise of congressional power. 
See generally, United States v. Spector, 343 U.S. 169 (1952); Harisiades v. 

Shaughnessy, 342 U.S. 580 (1952). At most, the allegations of plaintiff's 

complaint present a claim of "unconstitutionality of the result obtained by 
the use of a statute which is not attacked as unconstitutional. The latter 
petition does not require a three-judge court." Ex Parte Bransford, 310 
U.S. 354, 361 (1940). Our decision is that this court as presently constituted 
should be dissolved. Cf. Osage Tribe of Indians v. Ickes, 45 F.Supp. 179, 
187 (D.D.C. 1942). | 

Expressly left open are such other questions as may have been raised 
and which may be presented in such further proceedings as the'|parties may 
be advised to pursue. The case will be remitted to District Judge Holtzoff 
for appropriate action, and an order will be entered accordingly. 


| Filed May 12, 1961] 


ORDER 

Plaintiff having filed his motion for a preliminary and permanent 
injunction restraining the enforcement by the defendants of 8 U.S.C. 
§1253(a)(7), and for the hearing and consideration thereof having requested 
that a three-judge court be convened; Chief Judge Miller under date of 
April 21, 1961, having designated the undersigned as members of the court 
so convened; the defendants having filed their opposition to the plaintiff's 
said motion and to his request for a three-judge court; the case having 
been set for argument on May 2, 1961, when the parties appeared by 
counsel and were fully heard; and the court having concluded that no 
injunction shall issue and being satisfied that the allegations of plaintiff's 
complaint present only a claim of unconstitutionality of the result obtained 
by the use of a statute which has not been attacked as unconstitutional; 
and the court having decided that, the premises considered, a three-judge 
court is not required, all in accordance with an opinion of the court this 
day filed; now in light of the foregoing and upon the file in said cause, 

IT IS ORDERED that plaintiff's motion for a preliminary and perma - 
nent injunction is denied; 

AND FURTHER ORDERED that the three-judge court is dissolved. 

The foregoing disposition is without prejudice to further consideration 
by the District Court of such other questions as may have been raised and 
as may be presented in further proceedings. The case is remitted to the 
Honorable Alexander Holtzoff, sitting as a single judge, for appropriate 
action. 


/s/ JOHN A. DANAHER 
United States Circuit Judge 


/s/ ALEXANDER HOLTZOFF 
United States District Judge 


/s/ EDWARD M. CURRAN 
United States District Judge 


Dated: May 12, 1961 
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[ Filed May 16, 1961] 
MOTION FOR SUMMARY JUDGMENT 
Comes now the plaintiff herein and pursuant to Rule 56 of the 
Federal Rules of Civil Procedure and upon all the pleadings and proceed- 
ings heretofore had herein, as well as the annexed affidavits, moves the 
Court for summary judgment upon the ground that there is no genuine 
issue as to material facts and that as a matter of law the plaintiff is 
entitled to summary judgment declaring that his deportation to;Guatemala 
was contrary to law. | 
/s/ JACK WASSERMAN 


/s/ DAVID CARLINER 
Warner Building 
Washington, D. C. 


/s/ LAWRENCE SPEISER 
American Civil Liberties Union 
1612 Eye Street, N.W. | 
Washington, D. C. | 


Attorneys for Plaintiff 


[ Filed May 16, 1961] | 
POINTS AND AUTHORITIES IN SUPPORT OF MOTION FOR SUMMARY 
aise JUDGMENT | 
* s * * * * 
PLAINTIFF'S STATEMENT OF MATERIAL ISSUES AS 
WHICH THERE IS NO DISPUTE PURSUANT TO LOCAL RULE 9(1) 


Plaintiff asserts that there is no dispute as to the following material 


facts: 
1. That plaintiff was born in Tunis, Africa. | 
2. That plaintiff was not born in Guatemala and that the Guatemalan 
birth record of October 30, 1956, utilized by agents of the defendants to 
procure his entry into Guatemala was based upon a forged birth record, 
3. That plaintiff was never in Guatemala prior to April 4, 1961, 
when he was forcibly removed to that country by agents of the defendants. 
4. Plaintiff was not in Guatemala on March 15, 1961. 
5. Inthe administrative deportation proceeding herein it was 
determined both by the Special Inquiry Officer and the Board of Immigra- 
tion Appeals that the plaintiff was born in Tunis, Africa. 
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6. On June 8, 1953, Judge Wright of the United States District 
Court for the Eastern District of Louisiana determined that the plaintiff 
was a native of Tunis. U.S. ex rel. Marcello v. Ahrens, 113 F.Supp. 22 
(1953). This determination was affirmed by the Supreme Court. Marcello 
v. Bonds, 349 U.S. 302 (1955). In a habeas corpus proceeding instituted 
in the United States District Court for the Eastern District of Louisiana, 
U.S. ex rel. Marcello v. Nabers, in 1955, it was alleged and admitted by 
the government that plaintiff was born in Tunis, Africa. 

7. In acivil action filed in the United States District Court for the 
District of Columbia on May 16, 1956, Marcello v. Brownell, it was alleged 
and admitted by the government that the plaintiff was born in Tunis, Africa. 

8. On September 6, 1955, agents of the defendants advised the French 
government that plaintiff was born in Tunis, Africa. 

9. On July 25, 1956, the Department of State advised the Italian 
Embassy that plaintiff was born in Tunis, Africa. 

10. In making arrangements to deport plaintiff to Guatemala, agents 
of the defendants did not advise the Guatemalan government that plaintiff 
claimed birth in Tunis, Africa, nor that the Immigration Service and the 
courts of the United States had determined that he was born in Tunis, 
Africa. 

11. The sole basis for deporting Carlos Marcello to Guatemala was 
the claim of the United States Immigration Service that Carlos Marcello 
was born in Guatemala. 

12. The Guatemalan government has determined that Carlos Marcello 
was not born in Guatemala, that he is an alien and that his entry into Guate- 
mala was illegal. 

13. On May 4, 1961, the Guatemalan government deported Carlos 
Marcelio to Ei Salvador. 

14. The President of Guatemala has not approved the reentry permit 
of March 15, 1961, issued to plaintiff by his Chief of Immigration. On the 
contrary, the President of Guatemala and the Guatemalan government have 
repudiated the said reentry permit. 


| 
i 
| 
| 
| 
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15. E. DeWitt Marshall and the Immigration Service were aware 
that Carlos Marcello was not in Guatemala on March 15, 1961, when the 
Guatemalan reentry permit was issued to him. | 

16. The Guatemalan government has made no formal written 
declaration of acceptance of the plaintiff as a deportee. The only docu- 
ment authorizing plaintiff's entry into Guatemala is the reentry permit 
dated March 15, 1961. The said reentry permit authorizes the entry of 


one Calogers Minacore, a native and citizen of Guatemala. 
* * * * * i 


[ Filed May 16, 1961] | 
AFFIDAVIT | 


CITY OF WASHINGTON ) Ss: 
DISTRICT OF COLUMBIA) 


MICHEL A. MAROUN, being duly sworn, deposes and says: 

1. Iam an American citizen and an attorney-at-law practicing in 
Shreveport, Louisiana. I am admitted to the bar of the State of | 
and to the bar of the Supreme Court of the United States. 

2. Ihave known Carlos Marcello since about 1947 and I have acted 
in several legal capacities for him since that time. 

3. On April 28, 1961, at Carlos Marcello's request, I went to 
Guatemala. I stayed in Guatemala with him until May 4, 1961. ‘On the 
afternoon of April 23, 1961, I visited with Carlos Marcello in Guatemala. 
He was then in jail charged with falsification of his alleged Guatemalan 
birth certificate and with falsification of the Guatemalan permit secured 
by the United States for his entry into that country. After four or five 
days' detention (from April 20, 1961, to April 24, 1961) ——. was 
acquitted and released. | 

4, On the charge of falsification of the Guatemalan birth certificate 
Marcello testified that he did not participate in its legal procurement, 
On the charge of falsification of the permit used by the United States to 
secure Marcello's entry into Guatemala, evidence was introduced to show 
that Marcello was not in Guatemala when it was procured on March 15, 


| 


| 
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1961, nor on any date prior to April 4, 1961, when he was brought there 
against his will. 

5. On April 25, 1961, I visited the Minister of Interior of Guatemala 
with a Guatemalan attorney, Luis De La Roca, and an American citizen, 
John Bramlett. We were told by the Minister that Carlos Marcello's 
alleged Guatemalan birth record was a forgery, that his entry into 
Guatemala was legal and that he would be deported. That same day 
De La Roca and I visited the Guatemalan Director of Immigration who 
likewise confirmed that Government's conclusion that the birth record 
was a forgery and that Marcello's entry had been improper. 

6. Thereafter, by Presidential decree Marcello was ordered 
deported from Guatemala. Upon information and belief, and upon the 
basis of my conversations with Guatemalan officials, the President of 
Guatemala never authorized the acceptance of Carlos Marcello as a 
deportee. On the contrary, the Guatemalan government disclaims Carlos 
Marcello as one of its citizens and has specifically repudiated the permit 
of March 15, 1961, ‘authorizing the departure of "Calogers Minacore for 
the United States and his reentry into Guatemala”. 

7. On May 4; 1961, at 8:30 p.m. Carlos Marcello and myself were 
seized by three Guatemalan secret police at gunpoint in Room 328 in the 
Biltmore Hotel in Guatemala. John Bramlett was present. Our baggage 
was taken to a Ford station wagon. The Hotel Manager, the room clerk 
and doorman saw us leave. We were driven for hours over rough moun- 
tain roads without food or water. At about 2:00 a.m., May 5th, we arrived 
at the El Salvador frontier. Marcello and I were shoved across the border 
into the custody of two members of the El Salvador National Guard. We 
were taken to San Antonio, El Salvador, questioned and detained under 
guard until midnight, May 8, 1961. During this time we were kept incom- 
municado. I requested an opportunity to see the American Consul. I 
requested that a note which I prepared be delivered to him. Both requests 
were unavailing. 

8. At midnight May 8, 1961, we were deported from El Salvador. 
Carlos Marcello is presently in some Latin American country illegally - 


| 
| 
| 
| 
| 
| 
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as he has neither a passport nor travel documents. He never had in his 
possession any Guatemalan travel papers or permits. He has now been 
deported from two countries, Guatemala and El Salvador. As a result of 
the treatment he received, he has lost twenty pounds and his health has 
been endangered, 

9. The foregoing actions by the Guatemalan and E] Salvador 
authorities can be verified through our State Department. In view of 
the arbitrary action taken against me, an American citizen, a copy of 
this affidavit is being lodged with an appropriate protest with the State 
Department of the United States. 
/s/ MICHEL A. MAROUN 
[Jurat dated May 15, 1961] 


[ Filed May 16, 1961] 
AFFIDAVIT 


CITY OF WASHINGTON ) Ss: 
DISTRICT OF COLUMBIA) 


JACK WASSERMAN, being duly sworn, deposes and says: 
I am one of the plaintiff's attorneys herein and I make the following 
affidavit in support of plaintiff's motion for summary judgment. I have 
represented Carlos Marcello since 1953 and I am personally acquainted 
with all the immigration and court proceedings involving this case since 
that time. 
1. On December 30, 1952, Attorney General McGranery stated in 
a press release that Carlos Marcello was born in Tunis, Africa. In the 
administrative deportation proceedings which followed the Special Inquiry 
Officer on February 20, 1958, found that the plaintiff was born in Tunis. 
This finding was reaffirmed by the same officer on March 4, 1953. On 
June 1, 1953, the Board of Immigration Appeals reaffirmed the finding that 
plaintiff was born in Tunis. See 5 I&N Dec. 261. | 
2. On June 8, 1953, Judge Wright of the United States District Court 
for the Eastern District of Louisiana found that plaintiff was a hative of 
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Tunis. U.S. ex rel. Marcello v. Ahrens, 113 F.Supp. 22 (1953). This 
finding was subsequently affirmed by the Supreme Court of the United 
States in Marcello v. Bonds, 349 U.S. 302 (1955). Subsequently, in habeas 
corpus proceedings instituted in the United States District Court, Eastern 
District of Louisiana, U.S. ex rel. Marcello v. Nabers, No. 917, Miscel- 
laneous, it was alleged and admitted by the government that the plaintiff 
was born in Tunis, Africa. This was the proceeding which led to Justice 
Black's order of September 16, 1955, referred to in the Complaint. See 
File No. 15,777, United States Court of Appeals, 5th Circuit. 

3. In a civil action filed in the United States District Court for the 
District of Columbia on May 16, 1956, plaintiff alleged that he was born 
in Tunis, Africa. This allegation was admitted by the government. See 
Marcello v. Brownell, No. 13,653, United States Court of Appeals for the 
District of Columbia. 

4. On November 19, 1956, Special Inquiry Officer, Luke E. White 
ruled in an administrative proceeding involving a claim of physical per- 
secution on the part of the plaintiff that he was born in Tunis, Africa. He 
further stated “this alien has been on notice since October of 1955 of the 
Government's intention to deport him to Italy”. 

5. In criminal proceedings involving the plaintiff's brother in the 
United States District Court for the District of Columbia, United States v. 
Vincent Marcello, Criminal Action No. 762-59, it was contended by the 
government and evidence was adduced by the government to establish 
that the plaintiff, Carlos Marcello, was born in Tunis, Africa. 

6. On September 6, 1955, Sam Bernsen, Acting Officer in Charge 
of the Immigration Service at New Orleans advised the Consul General 
of France in New Orleans that Carlos Marcello was born in Tunis, Africa. 
This letter is contained in plaintiff's certified immigration file lodged 
with this court. 

7. On July 25, 1956, the Department of State addressed a communica- 
tion to the Italian Embassy stating that a thorough investigation had been 
made of the facts relating to Carlos Marcello's citizenship and his ante- 
cedents. It was there stated that the plaintiff was born in Tunis, Africa, 
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and a copy of his baptismal certificate verifying his birth in Tunis, 
Africa, was transmitted by our State Department to the Italian govern- 
ment. | 
8. Thus, it will be observed that in all dealings with two foreign 
governments and in all court and administrative proceedings the United 
States has contended and established that Carlos Marcello was born in 
Tunis, Africa. | 
/s/ JACK WASSERMAN 
[Jurat dated May 15, 1961] 


[ Filed May 4, 1961] AFFIDAVIT 


CITY OF WASHINGTON ) 
DISTRICT OF COLUMBIA) 


JACK WASSERMAN, being duly sworn, deposes and says: | 
1. Iam one of Carlos Marcello's attorneys and Imake this affidavit 
in support of his claim that he has not been accepted by Guatembla as a 
deportee. | 
2. Upon information and belief (my information has been supplied 
by Carlos Marcello and by his attorneys in Guatemala): | 
(a) The Guatemalan authorities have determined that Carlos 
Marcello's alleged Guatemalan birth record is a forgery, that he was 
never born in Guatemala, that he is not a citizen of Guatemala, land that 
he entered that country illegally. 
(b) Carlos Marcello was arrested on or about April 21, 1961, 
in Guatemala for entering upon forged papers and after several) days’ 
detention in jail he was released and the charges dropped. 
(c) Carlos Marcello has not been accepted by Guatemala but 
on the contrary has been ordered deported as an alien who entered im- 
properly. | 
(d) The said order of deportation requires Carlos Marcello to 
leave Guatemala on or before May 4, 1961. 


SS: 
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(e) I am advised that Carlos Marcello is being deported to El 
Salvador from Guatemala and that he is no longer in Guatemala. 
| /s/ JACK WASSERMAN 
[ Jurat dated May 4, 1961] 
| Certificate of Service] 


[ Filed May 11, 1961] 


AFFIDAVIT 


COUNTRY OF GUATEMALA) ss: 
CITry OF GUATEMALA yorce 


Embassy of the United 
States of America 


CARLOS MARCELLO, being duly sworn on oath according to law, 
deposes and says: 

I am the plaintiff herein and I have read the complaint. I wish to 
reaffirm all the facts set forth in the complaint. 

1. Lam a2 native of Tunis, Africa, I was not born in Guatemala. I 
have not been in Guatemala previous to April 4, 1961, when I was forceably 
brought here against my will by the Immigration and Naturalization Service 
of the United States. 

2. As the files of the Immigration and Naturalization Service of the 
United States will show, I have frequently stated under oath that I was born 
in Tunis, Africa, and this fact is verified by the statement made by my 
father in his naturalization application, which document is on file with 
the defendants. 

3. I state without hestitation or equivocation that the birth record 
alleging that I was born in Palo Blanco, Guatemala, is false and a forgery. 

4. Iwas taken into custody on April 4, 1961, by agents of the defend- 
ants, after I had reported voluntarily at the Immigration Office pursuant to 
my parole agreement. At the time I reported on April 4th I was seized, 
handcuffed, denied an opportunity to secure clothes, funds or communicate 
with my family, or even to telephone my immigration attorneys. At that 
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time for the first time I was notified I would be deported to Guatemala. 
No previous notice was given to me. I was carried away to the airport 
and flown to Guatemala by a private plane of the Immigration and Naturali- 
zation Service of the United States. I was landed at a military airport and 
the regular immigration inspection at Guatemala was bypassed. | 

5. Philip Smith, an attorney who had waited outside the immigration 
building in New Orleans for me, was permitted to enter the automobile of 
the Immigration Service with me in order to speak to me. Thereafter, he 
was denied the opportunity to leave that automobile, even though he re- 
quested that he be permitted to do so, and he was kept in that automobile 
until we arrived at the ramp of the private Immigration plane at the airport. 

6. The Immigration and Naturalization Service of the United States 
was well aware of the fact that I desired to communicate with my attorneys 
Jack Wasserman and David Carliner in Washington, D.C. | 

7. Prior to April 4, 1961, I had requested that the April ath parole 
report be advanced so that I might proceed to Washington, D. c on or be- 
fore that date for the purpose of consulting with my immigration attorneys 
in Washington. This permission was denied and I was told that it was 


necessary for me to report on April 4, 1961. | 


8. Iam not familiar with the customs or the language of Guatemala 
and I had no desire to come to Guatemala. I have not requested nor insti- 
gated in any way the creation of the false birth certificate showing my 
alleged birth in Guatemala, Had I been advised in advance that the Immigra- 
tion Service of the United States considered me a national or citizen of 
Guatemala, I would certainly have contested this in the courts. | 

9. There is no question in my mind that the arbitrary and stealthy 
manner in which my deportation was arranged was executed for the purpose 
of denying me the opportunity to consult counsel and deprive me of the 
opportunity of taking judicial proceedings to prevent my illegal deportation 
to Guatemala. 

10. Had the true facts been explored and had the true facts been 
presented by the Immigration Service of the United States to the authorities 
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in Guatemala, I would never have been accepted by the Guatemalan 
authorities and I would never have been deported to Guatemala. 
/s/ CARLOS MARCELLO 


[ Jurat dated April 17, 1961] 


| Filed May 11, 1961] 
AFFIDAVIT 


STATE OF LOUISIANA) <<. 
CITY OF METAIRIE ) > 


LOUISE MARCELLO, being duly sworn on oath according to law, 
deposes and says: 

1. Ireside at 624 West William David Street, Metairie, Louisiana, 
and I am the mother of Carlos Marcello, the plaintiff in the above-entitled 
proceeding. My maiden name was Luigia Farruggia, and I was married 
to Giuseppe Minocore in Tunis, Algeria, on February 6, 1907. 

2. On February 6, 1910, the plaintiff, Carlos Marcello, was born 
of my marriage with my husband, Giuseppe, in Tunis, Algeria. 

3. Thereafter, Carlos and myself came to the United States, 
arriving on October 7, 1910. 

4. Neither my husband, Giuseppe, who is now deceased, nor I have 
ever been in Guatemala. Except for a trip to Italy I have not been outside 
the United States since my entry in 1910. 

5. Lwish to further state that my son never had a Godparent by the 
name of Rodolfo Batros. 

6. 1am aware of the birth record which has been published in the 
newspapers stating that my son, Carlos, was born in Palo Blanco, Guate- 
mala, on February 6, 1910. This birth record is false and an absolute 
forgery. 

/s/ LOUISE MARCELLO 
[ Jurat dated April 19, 1961] 
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[ Filed May 11, 1961] 
AFFIDAVIT 


REPUBLIC OF ITALY ) 

PROVINCE OF ROME Viae: | 
CITY OF ROME ye | 
EMBASSY OF THE UNITED STATES) | 


PAOLO ALBERTO ROSSI, being duly sworn on oath accoriting to law, 
deposes and says: 
1. Iam a duly licensed practicing attorney with offices at 1426 Via 
Nomentana (Prato Lauro), Rome, Italy. | 
2. Iwas retained by Carlos Marcello in 1956 to institute litigation 

in Italy to establish that Carlos Marcello is not a citizen of Italy. 
3. In all proceedings pending in the courts in Italy I have always 
maintained as attorney for Carlos Marcello that he was born in/Tunis, 
Africa. At no time has any contention been made that Carlos Marcello 
was born in Guatemala. | 
/s/ PAOLO ALBERTO ROSSI 

[Jurat dated April 21, 1961] 


[ Filed May 11, 1961] 
AFFIDAVIT 


STATE OF LOUISIANA) ; 
PARISH OF ORLEANS ) | 


JACOB AMATO, being duly sworn on oath according to law, deposes 
and says: | 
1. Iam a member of the Bar of the State of Louisiana and I am a 
practicing attorney with offices at 329 Huey Long Avenue, Gretna, Louisiana. 

2. On October 30, 1956, I submitted a petition to the Italian Consulate 
General, New Orleans, Louisiana, stating that Carlos Marcello was not an 
Italian citizen. In the said petition it was alleged that Carlos Marcello had 
been born in Tunis, Africa. 

8. To the best of my recollection, I at no time represented that 
Carlos Marcello was born in Guatemala, nor did I at any time submit a 

| 
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copy of Carlos Marcello's alleged Guatemalan birth certificate to the New 
Orleans Consulate of the Ralian Government. 
/s/ JACOB AMATO 
{ Jurat dated May 5, 1961] 


[ Filed May 11, 1961] 
AFFIDAVIT 


STATE OF LOUISIANA ) 
CIry OF NEW ORLEANS) 


G. WRAY GILL, being duly sworn on oath eecording to law, deposes 
and says: 


SS: 


1. Iama practicing attorney in the State of Louisiana and I am duly 
admitted to practice before the courts of this state. I maintain offices at 
1707 Pere Marquette Building, New Orleans, Louisiana. 

2. On June 25, 1955, I was in communication with the Consul General 


of Italy stationed at 3803 St. Charles Avenue, New Orleans, Louisiana. 

3. At that time I wrote a letter to him and I also had personal con- 
versations with him. I represented to Consul General Trinchieri that 
Carlos Marcello was born in Tunis, Africa, and at no time did I make any 
representations to him that Carlos Marcello was born in Guatemala. 

/s/ G. WRAY GILL 


[ Jurat dated April 19, 1961] 


[ Filed May 11, 1961] 
AFFIDAVIT 


STATE OF LOUISIANA ) ss: 
CITY OF NEW ORLEANS) 


PHILLIP SMITH, being duly sworn on oath according to law, deposes 
and says: 

1. Iam a2 member of the Bar of the State of Louisiana and I was 
formerly Parish Attorney of Jefferson Parish, Louisiana. 
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2. On Tuesday, April 4, 1961, at about 1:00 p.m., I accompanied 
Carlos Marcello the New Orleans office of the Immigration and Naturaliza- 
tion Service which is located in the Masonic Temple Building in New 
Orleans. 

3. Iwas unable to park my car, I stopped in the passenger zone 
at the St. Charles Avenue entrance to the Masonic Temple Building. I 
waited in my car for Mr. Marcello while he proceeded to the Immigration 
Office to report pursuant to his parole agreement. This was about 1:00 
or 1:30 p.m. Central Standard Time. | 

4. Shortly after Mr. Marcello left me, and while I was waiting in 
the car, a man unknown to me, stuck his head in the right front window of 


my car and said "You are Mr. Marcello's attorney, if you want to see him 


you had better go around the corner". He handed some papers to me. I 

immediately went around the corner to the Perdido Street entrance of the 

building. | 
5. There was a large crown surrounding a two door automobile. 


Several of the people were immigration officers and newspaper reporters 
and camera men. Mr. Marcello was seated in the rear of the car, hand- 
cuffed between two uniformed men. A third uniformed officer was sitting 
under the steering wheel. The rear windows were closed and I attempted 
| 

to talk with Mr. Marcello through the right front window. The driver had 
started the motor and said "We've got to get out of here". I asked to speak 
with Mr. Marcello. There was a lot of confusion. They told me if I wanted 
to speak to Mr. Marcello I would have to get in the car. By this time I had 
the door open and I was trying to talk with Mr. Marcello, At this point 
someone on the sidewalk said "Get out of here" and I was shoved into the 
car. The driver immediately drove off. I asked to be let out because my 
car was unlocked and in a tow-away zone. They informed me I could get 
out when they reached their destination, As we approached the Union Rail- 
road Passenger Terminal, I again asked to get out in order to catch a taxi 
back to my car. They refused to let me out. | 

6. I asked them where they were taking Mr. Marcello. They informed 
me I would find out when we reached their destination. Mr. Marcello 
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requested to be allowed to go by his home to see his wife and get some 
clothes. They refused to allow this. Mr. Marcello then asked that I be 
allowed to get him some clothes and tell his wife. They again refused. 

7. As we were proceeding down the Airline Highway, I again re- 
quested to be let out in the Metairie area so I could return to my car. 
They refused. 

8. I asked where they were taking Mr. Marcello but I was unable 
to secure any further information from the Immigration authorities. 

9. During the ride from the Immigration office to the airport the 
private car of the Immigration Service had its sirens blaring and I was 
not permitted to leave the car, even though I requested that I be dropped 
off before the car arrived at the airport. After the car arrived at the air- 
port it proceeded immediately to the ramp of a waiting airplane and only 
then was I permitted to leave the car. 

10. As I was prevented from talking to Carlos Marcello except in the 
Immigration automobile and as I was prevented from leaving the car once 
I had been forced to enter it, I was unable to take any action on his behalf 
prior to his departure from the United States. 

11. As soon as I was permitted to leave the car which was on the 
airfield, I proceeded to the airport waiting room where I reached the 
telephone and called Carlos Marcello's immigration attorney. 

| /s/ PHILLIP SMITH 
[ Jurat dated April 20, 1961] 


[ Filed May 18, 1961] 


DEFENDANTS’ STATEMENT OF MATERIAL FACTS 
AS TO WHICH THERE IS NO GENUINE ISSUE 


The Court at the preliminary conference held May 16, 1961 in this 
case indicated that -- passing over the Government's jurisdictional objec- 
tions and reaching the merits -- the Court would consider defendants’ 
motion to dismiss, with the affidavits and certified administrative record 
attached, as a motion for summary judgment. The following is our sup- 
porting statement of material facts as to which we contend there is no 
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genuine issue, which we are filing pursuant to Local Rule 9(1): 


The Material Facts As 
To Which There Is No 
Genuine Issue 


A. Deportation to and acceptance by Guatemala. 

1. On April 4, 1961 plaintiff was served with a notice that the 
District Director, Immigration and Naturalization Service, New Orleans, 
Louisiana had directed his deportation to Guatemala under Section 243 of 
the Immigration and Nationality Act, 8 U.S.C. 1253. He was further placed 
on notice that he would be taken into custody for the purpose of effecting 
his deportation on April 4, 1961 to Guatemala via air from Moisant Inter- 
national Airport, New Orleans, Louisiana. A copy of the Warrant of De- 
portation was served upon him with this notice. And a copy of the Guate- 
malan travel document, obtained to effect his deportation to Guatemala, 
was exhibited to plaintiff at that time. The Order and Warrant for plaintiff's 
deportation were thereafter duly executed on April 4, 1961 by his being 
transported to Guatemala by Immigration and Naturalization Service air- 
craft. | 

2. In reaching the determination to direct plaintiff's deportation to 
Guatemala, the delegates of the Attorney General concluded that his de- 
portation to Guatemala could legally and properly be directed on alternative 
grounds: The first choice was as a citizen of Guatemala, if he was in fact 
such a citizen. The next alternative choice was as a native of that country, 
if he was in fact such a native. And the last alternative was on the basis 
of Guatemala's acceptance of him as a deportee from the United States. 

38. The Guatemalan travel document which was utilized in effecting 
plaintiff's deportation from the United States to Guatemala on April 4, 1961 
was duly issued in Guatemala by the Chief of the Immigration Service of 
Guatemala. That official action was taken by a properly authorized rep- 
resentative of the government of Guatemala. And it was taken by him upon 
the official request for the issuance of a travel document with which to 
effect plaintiff's deportation to Guatemala, made by a properly authorized 
representative of the Government of the United States. The latter was duly 
authorized to make all necessary arrangements for the reception and 
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admission of aliens being deported from the United States into the territory 
of Guatemala. He made available to the authorized representative of the 
government of Guatemala a copy of a birth record indicating birth in 
Guatemala of plaintiff. The authorized representative of the government 
of Guatemala satisfied himself that the person to whom the document 
related was acceptable to Guatemala as a deportee from the United States, 
and would be admitted to that country upon his arrival there. The authorized 
representative of the government of Guatemala indicated to the authorized 
representative of the Government of the United States that the travel docu- 
ment he was issuing would insure the acceptance of plaintiff into the ter- 
ritory of Guatemala as a deportee from the United States. 

4. Following plaintiff's arrival in Guatemala on April 4, 1961, he 
was duly inspected and admitted into the territory of Guatemala as a 
deportee from the United States. And to date the Government of the United 
States has received no representations from the government of Guatemala, 
either oral or in writing, which in any manner qualifies or changes Guate- 


mala’s original acceptance of plaintiff into its territory as a deportee from 
the United States. 


B. Three § advance notice of de ion issue. 

5. The judicial bail order entered by Mr. Justice Black on September 
16, 1955 was incident to Habeas Corpus litigation which arose out of the 
Government's efforts at that time to effect plaintiff's deportation to Italy, 
then expected to be accomplished on or about September 30, 1955. Mr. 
Justice Black's bail order directed plaintiff's admittance to judicial bail, 
on a surety undertaking conditioned upon plaintiff's surrendering for de- 
portation on three-days notice when arrangements for his deportation had 
been completed and the defendants’ delegates notified him to surrender. 
Its terms did not bar defendants’ delegates from electing to take plaintiff 
into custody for immediate deportation, without calling upon surety to 
surrender him for deportation. The administrative bail bond, posted 
pursuant to the stipulation entered into on October 10, 1955, was similarly 
conditioned and was in substitution for the judicial bail. 
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6. The statutory period during which the defendants’ delegates had 
authority to require bond in order to assure plaintiff's surrender for de- 
portation, if they determined to make demand for such surrender upon 
surety, expired on April 26, 1956. Plaintiff then came to be subject only 
to the imposition of supervisory conditions, to assure his continued avail- 
ability for deportation. | 
7. An Order of Supervision was then issued in plaintiff's case and 
the administrative bail bond, previously in effect for plaintiff's surrender 
for deportation if demand therefor was made upon surety, was canceled. 
The Order of Supervision contained no provision for any three-days ad- 
vance notice to plaintiff to surrender for deportation. | 
8. On May 3, 1956 defendants’ delegates denied plaintiff's request 
for the inclusion in the outstanding Order of Supervision of a provision 
assuring plaintiff of three-days advance notice of surrender for deporta- 
tion. Defendants’ delegates then specifically reserved the right|to take 
such action, and to impose such reasonable restrictions upon plaintiff's 
activities, as in their judgment would aid them in carrying out their 
responsibility to effectuate plaintiff's deportation from the United States 
as soon as that could possibly be done. 
9. Plaintiff actually litigated his claimed continuing right|to three- 
days advance notice of deportation. That issue was in effect decided ad- 
versely to plaintiff's contention. He presented the issue in a petition for 
certiorari which was finally denied by the Supreme Court on December 16, 
1957. | 
10. New Orders of Supervision were signed by plaintiff on June 1, 
1960; August 1, 1960; December 8, 1960; and January 3, 1961. He then 
raised no claim that he had a right to three-days advance notice of de- 
portation. The last-mentioned Order of Supervision, which was in effect 
at the time of plaintiff's deportation on April 4, 1961, required that plain- 
tiff produce himself for deportation pursuant to the outstanding Order of 
Deportation. Plaintiff produced himself at the Immigration and Naturaliza- 
tion Service offices in New Orleans, Louisiana on April 4, 1961 as required 
under the terms of that Order of Supervision. And he was deported on that 
same date to Guatemala. | 
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C. Issue of judicial discretion in Court, sitting exclusively as 
court of equity, to decline to entertain action. 


11. Public interests of large moment are involved here: the public 
interest in eliminating abuse of judicial process by repeated litigation 
brought by an undesirable alien, such as the plaintiff, to delay and frustrate 
his deportation; and the public interest in effectuation of the deportation 
provisions in our immigration law in the case of an undesirable alien who 
is under an outstanding, valid Order of Deportation. 

12. Whatever “legally protected interest” plaintiff once had to 
continued residence in the United States has been three times adjudicated 
to have been duly forfeited pursuant to law. 

13. Plaintiff's prior course of conduct relative to the Government's 
efforts to deport him was calculated to delay and frustrate his proper 
deportation by resort to questionable administrative and court stratagems; 
he violated the duty imposed on him by the deportation statute to cooperate 
in good faith with, and not connive to defeat, the efforts of the Government 
to effect his departure from the United States pursuant to the outstanding 
Order of Deportation; and his present situation is therefore very largely 
the product of his own prior course of wrongdoing. 

14. E plaintiff were now in the United States, he would still be a 
deportable alien whose former "legally-protected interest" to continuing 
residence in the United States has been adjudicated forfeited pursuant to 
law. His return would be in direct contravention of the expressed con- 
gressional mandate. And the Government of the United States would still 
be faced with the necessity to endeavor to expel him from this country in 
accordance with the statutory prescription, on account of his having shown 
himself to be an undesirable resident by his marihuana-trafficking mis- 
deeds in violation of the criminal law of the United States. 


/s/ DAVID C. ACHESON 
United States Attorney 


/s/ EDWARD P. TROXELL, Principal 
Assistant United States Attorney 


/s/ JOSEPH M. HANNON, 
Assistant United States Attorney 


/s/ GIL ZIMMERMAN, Special 
Assistant United States Attorney 
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[ Filed May 19, 1961] 


MATERIAL FACTS AS ALLEGED BY | 
DEFENDANTS AND DENIED BY PLAINTIFF 


Comes now the plaintiff herein and in response to defendants’ state- 


ment as to material facts as to which there is no genuine issue denies the 
following: | 

1. Plaintiff denies that his order and warrant of epoxies was duly 
executed on April 4, 1961. 

2. Plaintiff denies that he was accepted as a deportee by fGen 
or that he was in fact deported solely upon the basis of acceptance by 
Guatemala, On the contrary, the affidavit of E. DeWitt Marshall makes 
it clear that plaintiff was deported to Guatemala upon the ground that he 
was born there or that he was a citizen of that country. In addition, it 
appears from the travel document or reentry permit that Guatemala 
authorized the departure of one Calogers Minacore, a national of Guate- 
mala, to the United States within fifteen days and his return to Guatemala. 
As Carlos Marcello was not in Guatemala at this time and was not a 
national of Guatemala, there was no acceptance of Carlos Marcello, a 
native of Tunis, Africa, as a deportee. | 

3. The Guatemalan travel document was not duly issued in Guatemala, 
but on the contrary, was issued illegally. Plaintiff denies that E. DeWitt 
Marshall was authorized to conduct foreign affairs functions on behalf of 
the government of the United States. | 

4. Plaintiff was not duly inspected and admitted into Guatemala on 
April 4, 1961. On the contrary, he has been deported for illegal entry into 
Guatemala. | 

5. The issue of three days' notice was not adversely decided against 
plaintiff's contention. On the contrary, Judge Matthews' order adverse to 
plaintiff was set aside by the Court of Appeals. 

6. Plaintiff denies Paragraphs 11, 12, 13 and 14 of defendants’ state- 
ment. These allegations contain conclusions of law and are not statements 
as to material facts. Plaintiff alleges that he did not resort to questionable 
administrative and court stratagems and that his present situation is not 
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largely a product of his own prior course of wrongdoing. The remaining 
conclusions in these paragraphs of defendants' are likewise denied. 
/s/ ACK WASSERMAN 


/s/ DAVID CARLINER 
Warner Building 
Washington, D.C. 


/s/ LAWRENCE SPEISER 
American Civil Liberties Union 
1612 Eye Street, N.W. 
Washington, D.C. 


Attorneys for Plaintiff 


[ Filed May 19, 1961] 


DEFENDANTS' STATEMENT IN OPPOSITION TO PLAINTIFF'S MOTION 
FOR SUMMARY JUDGMENT, PURSUANT TO LOCAL RULE 9 (1) 


Come now the defendants acting by and through their attorney, the 
United States Attorney, in opposition to plaintiff's motion for summary 


judgment. 

In order to avoid the possibility of this Court assuming, pursuant to 
the third paragraph of Local Rule 9 (1), that defendants agree plaintiff's 
statement of facts contains material facts, the Court is respectfully in- 
formed as follows: 

1. Piaintiff’s statement of facts, paragraph 11, is only a partial and 
incomplete statement of material facts. See defendants’ statement of 
material facts, paragraph 3, which sets forth the complete statement of 
facts on that issue. 

2. With respect to the remaining paragraphs of plaintiff's statement 
of facts, defendants assert that: Those facts are "immaterial" facts and 
the Court need not consider them in order to achieve a proper disposition 
of this case. Further, since defendants are not able at this time to prove 
in all respects the contrary of what plaintiff therein asserts to be facts, 
defendants will not raise an issue regarding them for purposes of disposi- 
tion of the pending cross-motions for summary judgment. 
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Furthermore, defendants do not agree with the legal conclusion set 
forth in paragraph 5 of plaintiff's Statement of Facts that it was) "deter- 

mined" in the administrative proceedings that plaintiff was born in Tunis, 
Africa. In that regard, defendants contend, as a matter of law, the sole 
factual issues determined in these proceedings were alienage and plain- 


tiff's conviction of marihuana-trafficking violations. This same conten- 
tion also applies to paragraphs 6-9 of plaintiff's Statement of Facts. 


/s/ DAVID C. ACHESON 
United States Attorney | 


/s/ EDWARD P. TROXELL, Principal 
Assistant United States Attorney 


/s/ JOSEPH M. HANNON 
Assistant United States Attorney 
| 


/s/ GIL ZIMMERMAN, Special 
Assistant United States Attorney 


[ Certificate of Service] 


[ Filed May 24, 1961] | 
JUDGMENT 
This cause having come on for hearing upon defendants' motion to 
dismiss (treated as a motion for summary judgment), and upon plaintiff's 
motion for summary judgment; and upon consideration of the said motions, 
the certified administrative record of the Immigration and Naturalization 
Service, the State Department certified statement, the affidavits and memo- 
randa of points and authorities in support thereof; and upon consideration 
of the oral arguments of counsel in open court; and it appearing|to the 
Court that there is no genuine issue of material fact and that defendants 
are entitled to judgment as a matter of law, | 
It is by the Court this 24th day of May, 1961, ORDERED, ADJUDGED 
AND DECREED: 
(1) That defendants' motion for summary judgment be and the same 
hereby is granted; | 
(2) That plaintiff's motion for summary judgment be and the same 


hereby is denied; and 
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(3) That plaintiff's action be and the same hereby is dismissed. 
/s/ ALEXANDER HOLTZOFF 


(Certificate of Service) United States District Judge 


[ Filed May 31, 1961] 


MOTION FOR RECONSIDERATION 
AND TO SET ASIDE JUDGMENT 
(Filed May 31, 1961) 


Comes now the plaintiff herein and moves the Court for reconsidera- 
tion and to set aside its judgment in favor of the defendants pursuant to 
Rule 59 of the Rules of Civil Procedure. 


| Handwritten: June 5, 1961 /s/ JACK WASSERMAN 


Motion Denied /s/ Alexander /s/ DAVID CARLINER 
Holtzoff, J.} Warner Building 
Washington, D.C. 
(Certificate of Service) Attorneys for Plaintiff 


[ Filed June 9, 1961] 
MOTION TO VACATE JUDGMENT 
Plaintiff moves, pursuant to Rule 60(b) of the Federal Rules of Civil 
Procedure, to vacate the summary judgment entered by the Court on the 
24th day of May, 1961. 
/s/ JACK WASSERMAN 


/s/ DAVID CARLINER 
* * * 


(Certificate of Service) Attorneys for Plaintiff 


{ Filed June 9, 1961] 


AFFIDAVIT 


CITY OF WASHINGTON ) ss: 
DISTRICT OF COLUMBIA) : 


JACK WASSERMAN, being duly sworn, deposes and says: 
1. To my knowledge plaintiff Carlos Marcello has returned to the 
United States following his expulsion from Guatemala. 
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2. Ipersonally arranged to voluntarily surrender the plaintiff to the 
custody of the Immigration and Naturalization Service at New Orleans, 
Louisiana, on Monday, June 5, 1961. | 
3. Upon the voluntary surrender of the plaintiff to the canedy of the 
Immigration and Naturalization Service, he was served with the attached 
order to show cause and notice of hearing which establishes that personal 
service of the order and notice was made upon the plaintiff by Bruce N. 
Hemstad, Supervisory Immigrant Inspector of the Immigration and Naturali- 
zation Service on June 5, 1961. | 
/s/ JACK WASSERMAN 


(Jurat dated June 9, 1961) 


[ Filed June 9, 1961] 
[ AFFIDAVIT] 


STATE OF LOUISIANA ) 
PARISH OF JEFFERSON) 


Jose’ Luis de la Roca being duly sworn deposes and says: 

1. Iam an attorney and notary in the Republic of Guatemala. 

2. Irepresented Carlos Marcello as his attorney in Guatemala. 

3. Under the law of Guatemala an alien who is born in Tunis, Africa 
is inadmissible as a visitor or as a resident. | 

4. Under the law of Guatemala an alien who has been convicted of 
a marihuana violation is inadmissible as an alien or as a resident. 

5. Carlos Marcello was deported from Guatemala in May, 1961 upon 
the ground that the papers under which he entered were false. | 

6. The President of Guatemala never authorized the = of Carlos 
Marcello into Guatemala. 

7. The Minister of Interior stated publicly (and this has teen 
reported in the Guatemalan Press) that he ordered that Carlos Marcello 
be denied entry into Guatemala on April 4, 1961. Despite this order, 
Marcello entered the country because he was brought into a military air- 
port rather than into the civil airport of Guatemala. 


SS: 


52 

8. Under the law of Guatemala the Chief of Immigration had no 
authority to issue the certificate or permit under which Carlos Marcello 
entered Guatemala. That certificate and the birth record upon which it 
was issued were false and void. 

9. Under the law of Guatemala the only proper way for a citizen of 
Guatemala to leave and enter the country is by a passport which he is 
required to sign. 

410. The document which was issued to Carlos Marcello was unproper 
and illegal for entry into Guatemala because it had no stamp as required 
by law indicating that he had left Guatemala. 

/s/ Jose’ Luis de la Roca 


(Jurat dated June 6, 1961) 


eS 


[ Filed June 13, 1961] 


SUPPLEMENTAL AFFIDAVIT IN SUPPORT 
OF MOTION TO VACATE JUDGMENT 


CITY OF WASHINGTON ) co. 
DISTRICT OF COLUMBIA) ~~ 


JACK WASSERMAN, being duly sworn, deposes and says: 

1. Iam one of the plaintiff's attorneys herein. 

2. Ever since the deportation of Carlos Marcello on April 4, 1961, 
to Guatemala, I have been endeavoring to secure an official statement from 
the Guatemalan Government with regard to the case of Carlos Marcello. In 
these efforts I have been unsuccessful in obtaining any official statement, 
either oral or in writing, until today. 

3. Today Mr. Angel Arturo Rivera Garcia, Minister Counselor of 
the Guatemalan Embassy in Washington, D.C., furnished me with the 
attached statement concerning the case of Carlos Marcello. He advised 
me that this is the official view of his Government with regard to the case. 

4. As appears from the attached statement, Carlos Marcello was 
permitted to enter Guatemala under false pretenses that he was a Guate- 
malan citizen, which false representations were made by E. DeWitt Marshall, 
an official of the Immigration and Naturalization Service. It clearly appears 


‘N 


53 
that the sole basis upon which the Guatemalan Government permitted 
Carlos Marcello to enter its territory was the false assumption that he 
was a Guatemalan citizen. It is, therefore, abundantly clear from this 
statement that the deportation of Carlos Marcello to Guatemala was not 
effectuated under 8 U.S.C. 1253(a)(7), as the Court assumed in its opinion 
of May 19, 1961. | 

5. The only basis upon which the Guatemalan Government 
Carlos Marcello was the false assumption that he was a Guatemalan 
citizen, The Guatemalan Government has now officially announced that 
Carlos Marcello is not a Guatemalan citizen and was not born there, and, 
accordingly, deportation to that country under the theories advanced by 
the defendants was clearly in error. 

6. In view of the attached statement, it is respectfully mee that the 
Court reconsider its decision and vacate its judgment herein. 

/s/ JACK WASSERMAN 
[ Jurat dated June 13, 1961] ; 

[Certificate of Service] 


[ Filed June 3, 1961] | 
PRESS RELEASE | 
THE ADMISSION OF CARLOS MARCELO TO GUATEMALA 
In view of the fact that the arrival of Calogers Minacore alias Carlos 
Marcello, to Guatemala has been the cause of misinterpretations, the Im- 
migration Authorities of the Republic of Guatemala wish to make the fol- 
lowing statement: | 
On March 9th, of this year, Mr. E. DeWitt Marshall, District 
Director, Immigration and Naturalization Service of the Government of 
the United States of America, residing at Sierra Ventana 890, Mexico City, 
visited the Chief of the Immigration Service of Guatemala and requested the 
admission to this country of a Calogers Minacore, also known as Carlos 
Marcello, who was under deportation proceedings in the United States. Mr. 
DeWitt Marshall made this request on the strength of a certified copy of a 
| 
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Birth Certificate-which he produced - of one Calogers Minacore, born in 
San Jose Pinula, Guatemala, on February 6th, 1910. 

This certified copy, correct in itself and duly legalized, made the 
admission of Minacore, or Marcello, possible, as a person born in 
Guatemala. In order to admit him, the Chief of the Immigration of 
Guatemala gave Mr. DeWitt Marshall the required document, with the 
photographs produced by Mr. DeWitt Marshall. 

Mr. Minacore or Marcello arrived at Guatemala, deported from 
the United States, on April 4th of this year, and was admitted as a Guate- 
malan Citizen under the guarantees given by the law to the Guatemalans - 
good or bad -; but further investigations proved that the original Birth 
Certificate was false and that the certified copy had been obtained from it. 
In view of these circumstances and of the fact that this man is, then, not 
a Guatemalan; but a dangerous racketeer in New Orleans, La., U.S.A., the 
Guatemalan Immigration authorities deported him from this country on 
May 4th, of this year. The Government of Guatemala holds a document, 
duly certified by the American Authorities, including a sworn statement 
made by Mr. DeWitt Marshall, confirming the information given here, with 
respect to the arrival of Mr. Minacore or Marcello to Guatemala. 

This is not the first time that such unpleasant incidents occur: two 
years ago, Mr. John Teroy or John Terpy Cornway and Mr. Otto Skorfen 
Cardin or Corman were deported from this Country, after it was established 
that they were involved in terroristic activities then occuring in Guatemala 
City. 


Office of Immigration Service 
of Guatemala. 


Guatemala City, June 1961. 
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[ Filed June 14, 1961] Defendant's Exhibit S 


AFFIDAVIT (In Support of Opposition 
to Plaintiff's Motion to 


: vacate Judgment) 
DISTRICT OF COLUMBIA) | 
James L. Hennessy, being duly sworn, deposes and says: | 

1. Iam the Executive Assistant to the Commissioner of Immigration 
and Naturalization, with offices in Washington, D.C. In that capacity I 
was required to have, and do have, personal knowledge of the effective 
instructions issued from the Central Office of the Immigration and Natural- 
ization Service and the reports made to the Central Office respecting the 
deportation of Carlos Marcello. | 

2. At the oral argument held before the Board of Immigration 
Appeals June 7, 1961 on Marcello's administrative appeal from the de- 
tention determination made in his case, Irving A. Appleman, Immigration 
and Naturalization Service Representative before the Board, referred to 
a travel document for Marcello, which had been valid to June 2,'1961. 

3. The country issuing that travel document for the admission of 
Marcello into its territory is a country other than Guatemala, Italy, or 
France; and it could be designated as a country of deportation for Mar- 
cello only under subdivision (7) of Section 243(a) of the Immigration and 
Nationality Act, 8 U.S.C. 1258(a). In other words, it is not a country of 
Marcello's nationality; nor is it a country falling within any of subdivisions 
(1) - (6) of Section 243(a) of the Act, insofar as Marcello is concerned. 

FURTHER DEPONENT SAYETH NOT. 

/s/ JAMES L. HENNESSY 


CITY OF WASHINGTON ) 
) 


| 
| 
| 
| 


| 


[ Jurat dated June 12, 1961] 


[ Filed June 14, 1961] 


Defendant's Exhibit T 
United Mexican States ) 
Federal District ) 
City of Mexico ) 
Embassy of the United ) 
States of America ) 


Before me, Allen Cooper, Vice Consul of the United States of 
America at Mexico, D.F., Mexico, duly commissioned and qualified, 
personally appeared E. DeWitt Marshall, who, being duly sworn deposes 
and says as follows: 

(1) My name is E. DeWitt Marshall and I reside at #890 Sierra 
Ventana, Mexico, D.F., Mexico. 

(2) Iam employed by the United States Government and my title is 
District Director, Immigration and Naturalization Service, with jurisdic- 
tion in Service matters in Mexico, Central and South America and the 
Caribbean area. I read, write and speak the Spanish language fluently. 

One of my official duties, pursuant to agreement between the 
Department of State and the Immigration and Naturalization Service, is 
to make arrangements for the reception and admission of aliens being 
deported from the United States to countries within my jurisdiction. 

This supplements the affidavit I executed on April 10, 1961 in the 
case of Carlos MARCELLO, also known as Calogero MINACORI also 
known as Calogers MINACORE. That affidavit set forth the official action 
taken by me in procuring a travel document for Marcello from the Chief 
of the Immigration Service of Guatemala. That travel document was the 
one used to effect the admission of Carlos Marcello to the Republic of 
Guatemala as a deportee from the United States on April 4, 1961. 

(3) Iwas present at Aurora Airport, Guatemala City, Guatemala 
when Marcello landed there on April 4, 1961 as a deportee from the United 
States aboard a United States Immigration and Naturalization Service air- 
craft. The aircraft landed at the regular commercial airport in Guatemala 
City and, under instructions from the tower because it was not a commercial 
aircraft, it taxied to the military ramp. 
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(4) Immediately after landing, Marcello was taken to the Guatemalan 
Immigration Office at the airport's Administrative Building. This is the 

same building and the same office where passengers arriving on commer- 


cial flights in Guatemala are inspected. Marcello was inspected in my 
presence and view by the Guatemalan Immigration Officer in Charge, and 
the usual landing card was executed for him. After Marcello was inspected 
by the Immigration Officer, he departed the airport accompanied by an 
officer of the Guatemalan Government. I did not see Marcello again. 

(5) Ihave received no representation from the Government of 
Guatemala, neither orally nor in writing, which in any manner qualifies 
or changes its original acceptance of Marcello into its territory as a 
deportee from the United States. | 

(6) I any representation is received by me in this connection from 
the Government of Guatemala, I will immediately communicate it to the 
Office of the United States Attorney for the District of Columbia, United 
States Courthouse, 3rd and Constitution Avenue, Washington, D. 

And further deponent saith not. 

/s/ E, DeWITT MARSHALL | 

[ Jurat dated June 9, 1961] 


Service No. 6180 
Tariff Item No. 83 
No Fee Prescribed 


[ Filed June 20, 1961] 
ORDER 

This cause having come on for hearing upon plaintiff's Motion to 
Vacate Judgment and defendants' Opposition thereto; and upon considera- 
tion of the said Motion and the Opposition thereto, and the supporting 
material; and upon consideration of the oral arguments of counsel in open 
Court; and the Court being fully apprised in the premises, it is by the 
Court this 20th day of June, 1961, | 

ORDERED: | 

That plaintiff's motion to vacate judgment be and the same hereby 


is denied. Is/ sate 
s/ ALEXANDER HOL FF 
[ Certificate of Service] Judge, United States District Court 


[ Filed June 26, 1961] 
OPINION 
* * » * * 

This is an action for a declaratory judgment to adjudicate that the 
deportation of the plaintiff Marcello, which has taken place pursuant to 
the provisions of the 1952 Immigration and Nationality Act, 8 U.S.C. 
§1251, is invalid. The plaintiff was deported to Guatemala and, promptly 
upon his deportation, his counsel filed this action in this Court, alleging 
the deportation was illegal. 1/ The matter is before the Court on cross- 
motions for summary judgment. 

The administrative deportation proceeding was instituted on Decem- 
ber 30, 1952, on a charge that the plaintiff was convicted in 1938 of a 
violation of the Marijuana Tax Act. On February 20, 1953, a Special In- 
quiry Officer of the Immigration and Naturalization Service issued an 
order of deportation after a hearing. An appeal was taken to the Board 
of Immigration Appeals and on June 1, 1956, the order of deportation was 
affirmed by the Board. Immediately thereafter a series of law suits were 
instituted in the United States District Court for the Eastern District of 
Louisiana and in this Court to set aside the deportation order. It is not 
necessary to recapitulate the long history of this litigation. Suffice it to 
say that on May 31, 1955, the Supreme Court affirmed the deportation 
order in Marcello'v. Bonds, 349 U.S. 302. This decision ended the litiga- 
tion in respect to the validity of the deportation order. Thereupon, the 
Immigration and Naturalization Service instituted efforts to effectuate 
the deportation previously ordered. 

An enumeration of the countries to which the deportation of a 
deportabie alien may be effected, is found in 8 U.S.C. §1253. The purpose 
of this Section was obviously to accord considerable leeway to the United 
States to carry out such an order. It is provided in Subsection (a) that the 


1/ Originally the defendants filed a motion to dismiss the complaint. As 
it was later supplemented by affidavits the Court treated it as a motion for 
summary judgment as provided by Rule 12(b) of the Federal Rules of Civil 
Procedure. The plaintiff then filed a cross-motion for summary judgment. 


| 
| 
| 


59 | 
deportation shall be directed to a country promptly designated by the 
alien, if that country is willing to accept him into its territory, unless 
the Attorney General concludes that deportation to that country would 
be prejudicial to the interests of the United States. It is further provided 
that no alien shall be permitted to make more than one such designation. 
Acting under this provision, on June 29, 1955, Marcello designated France 
as the country to which he wished to be deported. On July 21, 1955, the 
Immigration and Naturalization Service received a formal refusal on the 


| 


part of the Government of France to accept Marcello. | 

The Section further provides that if the government of the country 
designated by the alien refuses to accept him, then the deportation may be 
directed to any country of which the alien is a subject, national, or citizen, 
if that country is willing to accept him into its territory. Failing that, 
the Attorney General, in his discretion, is authorized to effect deportation 
to any one of a number of countries, without giving any priority or preference 
because of the order in which they are enumerated in the statute. Thus, the 
first paragraph permits deportation to the country from which the alien last 
entered the United States; another provision authorizes deportation to the 
country in which he was born. There are seven different choices, and the 


last and seventh option is to any country which is willing to accept the alien 
into its territory. 
After France refused to accept the alien, our Government attempted 
to deport him to Italy, but the Italian Government, on August 9, 1955, with- 
drew permission that it had previously granted to Marcello for admission 
to Italy. There are some indications in the file that Marcello caused pro- 
ceedings to be brought in the courts of Italy in order to secure a cancella- 
tion of his own permission to enter Italy. 
Later there came into the possession of the United States a birth 
certificate tending to show that the plaintiff was born in Guatemala. 
Accordingly representations were made by officials of the rae States 
to appropriate officials of Guatemala requesting the Government of 
Guatemala to accept the plaintiff if he were to be deported there. A 
document was then issued by the Guatemalan Government, the effect of 


| 
| 
| 
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which was to permit the plaintiff to enter that country. On April 4, 1961, 
the plaintiff was taken into custody by the Immigration and Naturalization 
Service in New Orleans and promptly deported by airplane to Guatemala, 
where he was permitted to land. It is claimed in behalf of the plaintiff in 
this action that he was not born in Guatemala, is not a citizen of Guatemala, 
and that, therefore, his deportation to that country was illegal. 

At the outset, Government counsel contend that this action does not 
lie. It was held, however, in the case of Shaughnessy Vv. Pedreiro, 239 
U.S. 48, that the validity of a deportation under the Immigration and 
Nationality Act of 1952, may be reviewed judicially under the Administra- 
tive Procedure Act and that such review may be had by an action for an 
injunction or for a declaratory judgment. It is argued that such an action 
lies only if it is brought while the alien is in this country; whereas, in 
this instance, it was instituted after the deportation had taken place and 
the alien was in Guatemala. The Court considers this distinction unten- 
able. If the deportation were in fact and in law invalid, then the plaintiff 
would have the right to re-enter this country. Consequently, there is a 
justiciable controversy; there is a legal issue to be determined. More- 
over, it would not do to say that the Government may deprive a person 
of a judicial remedy by taking prompt action and presenting the courts 
with a fait accompli. I do not think that the courts are as powerless as 
that. 


The scope of review of a deportation order, however, is exceedingly 
narrow. Moreover, in this instance, it is not the original order of deport- 
ation that is presented for review. That order has already been reviewed 
and its validity sustained by the Supreme Court. What is presented for 


consideration is the question whether deportation to Guatemala was legal 
and valid under the deportation order. 

The Government of this country, through its proper representatives, 
requested permission from the Government of Guatemala for Marcello to 
be received by that country. Such permission was granted, as evidenced 
by a Guatemalan document issued by its appropriate officials. On the 


| 
| 
| 
| 
| 
| 


61 

basis of that document representatives of this Government eae the 
plaintiff to Guatemala, were permitted by the officials of the Guatemalan 
Government to land him there and leave him in that country. It is urged 
in behalf of the plaintiff, however, that subsequently to his arrival in that 
country the Guatemalan Government cancelled its prior permission and 
seeks to expel the plaintiff from its territory. 

Counsel for the Government present a formal communication, dated 
May 5, 1961, directed to the United States Attorney by Katherine W. 
Bracken, Director of the Office of Central American and Panamanian 
Affairs of the Department of State, in which it is certified that the De- 
partment of State has received no representations from the Government 
of Guatemala, either oral or in writing, which in any manner qualifies 
or changes its original acceptance of Carlos Marcello, also known as 
Calogero Minacore, also known as Calogers, into its territory as a 
deportee from the United States. A communication from the State De- 
partment such as this imports verity. The Court may not intrude into 
any negotiations between the Government of the United States and the 
government of a foreign country. The conduct of foreign relations is 
left solely to the President and his subordinates. 2/ | 

It is contended that the birth certificate showing that the plaintiff 
was born in Guatemala is a forgery and it is urged that this assertion 
raises an issue of fact to be tried. The Court is of the opinion, however, 
that the issue of fact, if there is one, is not material. The Government 
of Guatemala has accepted the plaintiff, and once the acceptance was 
acted on and the plaintiff was brought by our Government to Guatemala 
and landed there, the transaction is at an end. | 


| 
| 


2/ United States v. Curtis-Wright Corp., 299 U.S. 304. | 
Whitney v. Robertson, 124 U.S. 190, 194. | 


George E. Warren Corp. v. United States, 94 F.2d 597, 599, where 
the Court stated: ". . . matters concerning the relations between the 
two nations and their adjustment must be left to the field of diplomacy. yi 


Z. & F. Assets Realization Corp. v. Hull, 72 App. D.C. 234, 238. 


Latvian State Cargo & Passenger S.S, Line v. McGrath, % U.S. 
App. D.C. 226, 229. 
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When this action was first brought there was an application for the 
convening of a three-judge court on the ground that a Constitutional ques- 
tion was raised, namely, that Paragraph 7 of 8 U.S.C. §1253, to which 
reference has been made, constituted cruel and unusual punishment, in 
violation of the Eighth Amendment to the Constitution, With some hesi- 
tancy, this Court granted the application for the convening of a three-judge 
court, being motivated particularly by the fact that the Court of Appeals 
for the Ninth Circuit recently held that such a question was a substantial 
question necessitating the convening of a three-judge court. 3/ The three- 
judge court was convened, upheld the constitutionality of the statute, de- 
nied a motion for preliminary injunction, dissolved the three-judge court, 
and remitted the remainder of the issues to me as a single judge for dis- 
position. 

There is no doubt that deportation, harsh as it may be at times, is 
not punishment in the legal sense and, therefore, does not come within 
the purview of the Eighth Amendment. 4/ 

In the light of the foregoing discussion, the Court is of the opinion 
that there are no issues of fact here that are material and further con- 
cludes that the deportation has been in accordance with statute and is 
not tainted with any illegality. 

Accordingly, the plaintiff's motion for a summary judgment will be 
denied and the defendants’ motion for summary judgment granted. 

Counsel will submit an appropriate order. 


/s/ ALEXANDER HOLT ZOFF 
United States District Judge. 


May 22, 1961 


3/ wot v. Boyd, 287 F.2d 520. 
4/ 


Fong Yue Ting v. United States, 149 U.S. 698, 730. 
ajewitz v. Adams, 228 U.S. 585, 591. 


United States v. District Director of Immigration, etc., 120 F.2d 
762, 764. 
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[ Filed July 6, 1961] 
NOTICE OF APPEAL 

Please take notice that the plaintiff herein hereby appeals from 
the order herein granting the defendant summary judgment and entered 
by the Court on May 24, 1961. 

Appeal is also taken from the order of the Court entered June 5, 
1961, denying reconsideration, and from the Court's order of June 20, 
1961, denying plaintiff's motion to vacate the judgment entered herein. 


/s/ JACK WASSERMAN 


/s/ DAVID CARLINER 
Warner Building 
Washington, D. C. 


Attorneys for Plaintiff 


Copy to: Honorable David C. Acheson 
United States Attorney 
United States Court House 
Washington 1, D. C. 


Translation 


MINISTRY OF STATE 
(PHOTO) Republic of Guatemala 
Central America 
(Seal) ee 
Ministry of State 
Dept. of Migration Department of Migration 
Guatemala C.A. 


FREE OF CHARGE 


In conformity with the passport law regulations as they are in 
force at present and promulgated by government decree No. 2039, the 
Department of Migration issues this special permit to CALOGERS 
MINACORE, to the effect that he may leave the country by any route 
whatever with destination for the United States. 


This permit is valid for a departure within fifteen days after its 
date and is valid for re-entry into Guatemala until September 15, 1961.- 


(Seal) Guatemala, March 15, 1961 
Ministry of State 
Dept. of Migration 
Guatemala C.A. 
Personal Description 


Age 50 years 

Civil Stats Married (Seal) 

Profession Merchant Ministry of State 

Citizenship Guatemala Dept. of Migration (signature) 
Guatemala C.A. 


[Filed April 18, 1961] Pitf's. Ex. Il for Identification 
ARCHDIOCESE OF CARTHAGE 


Extract No. 18003 Extract from the Baptismal Registers 
a In the year of Our Lord2/ one thousand nine hundred 
sxe and ten the twenty-eighth of the month of March 
Year: 1910 Minacore Calogero has been baptized, born in 
No: 128 | Tunis the 2/ sixth of February one thousand nine 
hundred and ten, of Giuseppe born in2/ Rabanusa 
and of Luigia Farrugia born in Rabanusa married 
religiously in the Parish of 
the 
The God father was Salvato Broccolieri 
The God mother was Grazia Insulla 
Signed on the original: Giallombardo 
Remarks 


Sworn to as identical to the 
registry from Tunis, April 19th, 
1950 

(Seal of the Arch- 

bishop of Carthage The Chancelor 


1/ In full Becestartat:} 8. Victor Sufo 
2/ Indicate origin of the family outside of Tunisia. 
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STATE DEPARTMENT LETTER 
of July 25, 1956 

The Department of State refers to a meeting of officials 
Italian Embassy, the United States Immigration and Naturalization Serv- 
ice and the Department of State on March 20, 1956, and to other conversa- 
tions between these officials over the past eleven months, all concerning 
the nationality of Calogero MINACORI, alias Carlos MARCELLO. The 
Italian Embassy has requested the submission of documentary proof to 
substantiate the United States contention that Calogero MINACORI is an 
Italian national. A thorough investigation of the facts relating to this 
person's citizenship status and his antecedents has been wcai as the 
results are given below: 

Calogero MINACORI's father, Giuseppe MINACORI {also known as 
Joseph MARCELLO), was born on October 3, 1882 in the Sicilian com- 
mune of Ravanusa (Province of Agrigento). His mother, Luigia FAR- 


I 


RUGIO, was born in the same commune on February 3, 1893. They 
emigrated to Tunisia and were married in the city of Tunis on| February 
18, 1908. All of these facts are substantiated by the enclosed certificates 
issued by the commune of Ravanusa and legalized by the Italian courts as 
well as authenticated by the American Consulate General in Palermo. 
The marriage certificate is based on a record which was transcribed 
into the official register of marriages in Ravanusa during the year 1909. 
These certificates clearly establish that Calogero MINACORT's parents 
were Italian nationals at birth and also at the time of their marritee in 
Tunis in 1908. 
The enclosed Extract from the Register of Baptisms of the Sainte 
Croix Parish of the Archdiocese of Carthage, Tunisia, shows that 
Calogero Minacori, son of Giuseppe MINACORI and Luigia FARRUGGIO, 
was born in the city of Tunis on February 6, 1910 and baptized on March 
28, 1910. It will be noted that the information on this Extract concerning 
the names of the parents and their Sicilian origin corresponds to that 
given on the enclosed birth and marriage records issued by the Sicilian 
commune of Ravanusa. 


| 
| 
| 
| 
| 
| 
| 
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The issue of the nationality of the parents thus narrows to whether 
they acquired French nationality between the time of their marriage in 
1908 and the date of their departure from Tunisia in 1910. First it 
should be observed that the record of their marriage in Tunis could 
hardly have been transcribed into the civil records of the commune of 
Ravanusa as late as 1909 if they had in the meantime become naturalized 
French citizens, for the acquisition of a new nationality would have re- 
lieved them of what is understood to be an obligation of Italian citizens 
to report changes in civil status to the commune of their birth. This 
further narrows the likelihood of their change of nationality to approxi- 
mately one year (1909 to 1910), which would be an unusually short period 
for one to acquire a new nationality. It is understood that, according to 
Italian law, a child born in Tunisia of Italian parents in 1910 would have 
been an Italian national on the basis of jus sanguinis. 

At the request of the American Consulate General in Tunis, the 
High Commission in Tunis made an examination of its records to deter- 
mine whether Giuseppe MINACORI had ever, as suggested by the Italian 
Government, acquired French nationality or served in the French army. 
The High Commission found no record of his alleged French naturaliza- 
tion or his alleged French military service. In fact, the inquiries into 
Giuseppe MINACORI's background in Tunisia failed to turn up any evi- 
dence suggesting that he could ever have possessed anything but Italian 
nationality. 

The MINACORI family emigrated from Tunisia to the United States 
in 1910. In addition to the above-described documentary evidence of 
Giuseppe MINACORT's Italian nationality, the Immigration and Naturaliza- 
tion Service has in its possession the following documents establishing 
that Giuseppe MINACORI (who changed his name to MARCELLO by court 
action in 1942) claimed Italian nationality at the time of his arrival in the 
United States and throughout his residence in the United States until he 
became a naturalized American citizen in 1942: 

1. Transcript of Service entry record shows that Giuseppe MINACORI 
arrived at New Orleans, Louisiana on October 11, 1909, at which 
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| 
| 
| 
| 
| 
| 
| 
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time he claimed to be a citizen or subject of Italy. 

Transcript of Service entry shows that Giuseppe MINACORI's wife, 

Luigia, and son, Calogero (Carlos), arrived at New Orleans, 

Louisiana on October 7, 1910, at which time Luigia MINACORI 

claimed to be a citizen or subject of Italy and son, Calogero (Carlos), 

was shown on the manifest as a citizen or subject of Italy. 

Selective Service records for the 1917-1918 registration show that 

Joseph MINACORI registered on September 12, 1918, at which time 

he claimed to be a citizen or subject of Italy. | 

Copy of a sworn statement of Giuseppe MINACORI alias Joseph 

MARCELLO taken by an officer of this Service on June 30, 1938, at 

which time when asked of what country he was a citizen, — that 

he was a citizen of Italy. 

Declaration of Intention to become a citizen of the United States 

Number 15403 filed in the United States District Court, New Orleans, 

Louisiana on August 20, 1938, shows he claimed Italian nationality. 

Record of registration as an alien on September 18, 1940, Joseph 

MARCELLO claimed to be a citizen or subject of Italy. | 

Petition for naturalization Number 9944 filed in the United States 

District Court, New Orleans, Louisiana, on February 18, 1942, 

shows Joseph MARCELLO claimed his then present nationality was 

Italian. | 

On September 10, 1949, when making and signing an application for 

a duplicate certificate of naturalization in lieu of one lost, Joseph 

MARCELLO stated that his previous nationality was Italian. 

No record has ever been found to show that Giuseppe MINACORI 
claimed the nationality of any country other than Italy before he was 
naturalized as an American in 1942. It is also of interest that he 
returned to Italy and died there on June 17, 1952. | 

The United States Immigration and Naturalization Service has made 
a thorough investigation of the background of Calogero MINACORI (alias 
Carlos MARCELLO) and has found no record that he has ever become a 


| 
| 
| 
i 
| 
| 
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naturalized American citizen. He could not have acquired American 
nationality through his father's naturalization in 1943 because he was 
already at that time $2 years of age. 

In view of the very substantial positive evidence that Giuseppe 
MINACORI was an Italian national by birth and did not at any time acquire 
any other nationality prior to this American naturalization in 1942 (as 
well as the lack of concrete evidence to the contrary), and also the fact 
that his son Calogero MINACORI (alias Carlos MARCELLO) has never 
acquired American citizenship since his arrival in this country as an 
Italian national, the United States Government believes that Calogero 
MINACORT's Italian nationality would appear to be well established. It 
would therefore be appreciated if the Italian Government would authorize 
the issuance of an Italian travel document to him in order to facilitate his 
departure from the United States. 


Department of State, 


Washington, July 25, 1956 


Enclosures: 
Birth certificate of Giuseppe MINACORI. 
Birth certificate of Luigia FARRUGGIO. 


Marriage certificate of Giuseppe MINACORI and Luigia 
FARRUGGIO. 


Extract from the Register of Baptisms (Carthage, Tunisia), 
relating to the birth and baptism of Calogero MINACORI. 


Clearances: 
VO - Mr. L'Heureux 
L/EUR - Mr. Keegan 
INS - (See General Swing’s letter attached) 
G - Mr. Finn 
EUR:WE:JBEngle:md;ee 
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UNITED STATES DEPARTMENT OF JUSTICE A 2 669 541 
IMMIGRATION AND NATURALIZATION SERVICE 


908 Masconic Temple Building 
New Orleans 12, La. 


November 1, 1956 


Mr. Carlos Marcello 
800 Barataria Boulevard 
Marrero, Louisiana 


Dear Sir: 
Take notice that after the expiration of seventy-two (72) hours 
following service of this notice upon you, or as soon thereafter las pos- 
sible, it is the intention of the Immigration and Naturalization Service, 
United States Department of Justice, to take you into custody and deport 
you from the United States in accordance with the order of deportation 
made and outstanding in your case. | 
Very truly yours | 


SAM BERNSEN | 
Acting District Director 


Received by (Signature) Carlos Marcello, 8:45 AM. 
on 11/1/56, 8:45 A.M. | 


Witnessed by 


(Signature) Dean A. Andrews, Jr. Esq. 
(Signature) E. H. Gerard 
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JACK WASSERMAN 
COUNSELOR AT LAW 
WARNER BUILDING 
WASHINGTON 4, D.C. 


STerling 3-8905 


April 24, 1956 


Horace A. Nabers 

Acting District Director 

Immigration and Naturalization Service 
$33 St. Charles Avenue 

New Orleans 12, Louisiana 


Dear Mr. Nabers: Re: Carlos Marcello 


A-2669541 

I have your letter of April 12 in which you advise me that the 
bond posted in behalf of Carlos Marcello is to be cancelled, and an 
order of supervision is to be substituted. This is to advise you that the 
bond posted herein was posted in lieu of bail which was directed by Mr. 
Justice Black of the Supreme Court. Under the circumstances, I desire 
to protest any substitution of an order of supervision unless the same 
conforms precisely to the bond terms which are now in existence. 

Very truly yours, 


JACK WASSERMAN 


IN THE SUPREME COURT OF THE UNITED STATES 
October Term, 1955 


United States of America ex rel. Carlos Marcello, 
Petitioner 


Vv. 


Horace Nabers, Officer in Charge Immigration and 
Naturalization Service, Respondent 


Stipulation 


It is hereby stipulated by and between counsel for the respective 
parties herein, that the petitioner will be released upon administrative 
bail in the amount of $10,000, conditioned for his delivery into custody 
for deportation upon three days' notice, that such bond will be substituted 
for the judicial bond previously executed herein and that, in view of the 


foregoing, counsel herein consent to the vacating of the Order of Mr. 
Justice Black dated September 16, 1955. | 


(Sgd) Jack Wasserman 
Counsel for Petitioner 


(Sgd) Simon E. Sobeloff | 
Solicitor General | 
Counsel for Respondent 


Dated: October 10, 1955. 


APPELLEES’ 


SUPPLEMENTARY APPENDIX 


XIGN3ddV AYVINAW3TddNS 1S33TIaddV 
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I. EXCERPTS FROM TRANSCRIPT OF DISTRICT 
COURT HEARINGS 


A. Hearing of May 19, 1961 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
CARLOS MARCELLO, ) 
Plaintiff, 
vs. ) 
ROBERT F. KENNEDY, et al, 
Defendants. ) 


May 19, 1961 ° 


The above-entitled cause came on for hearing of motions before the 
HONORABLE ALEXANDER HOLTZOFF, Judge, United States District Court 
for the District of Columbia. | 

APPEARANCES: | 

On behalf of the Plaintiff: ! 


DAVID CARLINER, ESQ., 
JACK WASSERMAN, ESQ. 


On behalf of the Defendants: 


GIL ZIMMERMAN, ESQ., 
Special Assistant U.S. Attorney 


* * * * 
THE COURT: *** 

Iam going to entertain this action. If I have discretion, Iam 
going to exercise it in favor of entertaining the action, although Iam in- 
clined to think that this is not a discretionary matter with me. | 

So far as the third point is concerned, I do not think I am going to 
ask you to labor it at all because, as I indicated before , I do not see any 
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requirement of a three-day notice. The only requirement was the 
other way, that the bondsman must have three days’ notice to produce 
the alien. It did not mean that the immigration authorities had to give 
the alien three days' notice before they arrested him. That would be a 
very fine way to allow him to make an escape. So, IT am not going 

to put you to the burden of arguing that point. 

MR. ZIMMERMAN: Thank you, Your Honor. Addressing myself 
to the second issue, the material facts in that regard, Your Honor, have 
have been set forth in what we set forth in court last, 
which was the statement of our material facts. Plaintiff was served 
with a notice, he was given a copy of the warrant of deportation, he 
was taken in custody and he was deported to Guatemala under a doc- 
ument which was issued in Guatemala by the Chief of Immigration of 
Guatemala. 

THE COURT: May I inquire, this file is quite voluminous, of 
course -- I suppose it had to be -- I do not recall, is that document 
issued by Guatemala in the file? 

MR. ZIMMERMAN: It is in the third part to the administrative 
file, Your Honor, the top part, and is the first, I think, or second 
piece of paper on top. 

THE COURT: Very well, you may proceed, Mr. Zimmerman. 

MR. ZIMMERMAN: The representative of the Government of 
the United States who went to Guatemala informed that representative 
that the plaintiff was a person in the United States, in New Orleans, 
and that the birth record which he showed the Chief of Immigration 
related to him. 

The Chief of Immigration of Guatemala, upon his examination 

of that record, said this person is acceptable to our country. 

He indicated that he could issue either a document his office issued or 
a passport could be issued. The representative of the Government of 
the United States said either of the documents would serve the purpose. 

The Officer of Guatemala who was duly authorized to do that 
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issued the document and gave it to the Officer of the Government of 
the United States who has authority, Your Honor, to make such 
arrangements. | 
It was under that document that the deportation was effected. 
When he arrived in Guatemala the Government of Guatemala, 
Immigration Service, received him and passed him. Thereafter, Your 
Honor, the Government of Guatemala made a press announcement to 
the effect that they saw nothing irregular about the matter and were not 
administratively going to inquire into it. | 
At that point, Your Honor, there was an acceptance, the man 
was in Guatemala, the control over him by any officer of the 
Immigration Service of the United States was at an end, and from 
that point on, as we see it, he became the internal responsibility of 
Guatemala. | 


* * * * * 


THE COURT: * * * 
Now, at this point, I would like to ask you under which of the 
paragraphs of that section do you seek to sustain the deportation? Is 
it under the last blanket paragraph or under one of the preceding para- 
graphs or under more than one? | 
MR. ZIMMERMAN: It is under more than one, Your Honor. 
The delegates of the defendants who made the decision -- 
THE COURT: You mean the representatives of our Government? 
MR. ZIMMERMAN: Yes, sir. On the facts as then known to 
them at the time they made the determination, determined that if, on 
the basis of that birth record, he were to be regarded by Guatemala 
as a citizen of Guatemala, he was deportable there under the third 
sentence -- 
THE COURT: The third paragraph, "To the country in which 
he was born," is that what you mean? 
MR. ZIMMERMAN: No, sir, beginning with 1253(a), 
Honor. 
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THE COURT: There are seven numbered paragraphs. 

MR. ZIMMERMAN: Before we reach the seven numbered para- 
graphs is a statement that if the Government of the country designated 
by the alien, and I am skipping that category, fails finally, and so 
forth, and we come to this category, “Thereupon”. Is Your Honor 
with me in the text? 

THE COURT: I have it before me. 

MR. ZIMMERMAN: “Thereupon, deportation of such alien 
shall be directed to any country of which such alien is a subject, 
national or citizen, if such country is willing to accept him into its 
territory." It is in the body of the text before you reach "1". 

THE COURT: Isee. "To any country of which such alien is 
a subject, national or citizen.” 

MR. ZIMMERMAN: "If such country is willing to accept him 
into its territory." 

THE COURT: It is under that clause that you seek to maintain 
the deportation? 

MR. ZIMMERMAN: No, Your Honor. The Government of 
the United States determined that, if he was a citizen, he was deportable 
under that category if Guatemala accepted him as such. 

If he was not acceptable to Guatemala as a citizen, subject or 
national, then it was determined that he was properly deportable there 
if Guatemala accepted him under Clause 3, (a) (3). 

Further, the immigration authorities, acting for the defendants, 
determined that if he was acceptable neither as a citizen nor as a 
person born there, if Guatemala nevertheless were willing to accept him, 
then his deportation was being directed under Clause 7. 

THE COURT: But actually under which of those three provisions 
was the deportation effected? 

MR. ZIMMERMAN: Under all three, Your Honor, alternatively, 
as we have set forth in the affidavits attached to our -- 

THE COURT: But did Guatemala accept him as a citizen or as 
a person born within its border or under the blanket provision? 
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MR. ZIMMERMAN: The document that Your Honor has before 
you indicates that he is a national of Guatemala. On the reverse side, 
on the back side it indicates he was born there. So that I would say 
that Guatemala accepted him as a national and, alternatively, accepted 
him as a native, although I would say probably it’s as a national, Your 
Honor. | 

THE COURT: In other words, under that first provision? 

MR. ZIMMERMAN: I would think so. 

THE COURT: I see this document issued by the Guatemalan 
Government. There does not appear to be any translation attached to 
it. Even if I could read Spanish, which I cannot, but even if this 
document was in some language that I can read, and there are languages 
that I can read, I do not think that I, sitting as a Judge, would have 
a right to read a foreign document without a translation. _ 

MR. ZIMMERMAN: I say that that is correct, Your Honor. 
Opposing counsel has furnished a translation. 

THE COURT: Very well. In view of the fact that the language 
of this Court happens to be English, I do not think I would have a 
right, as a Judge, to take cognizance of a document in a foreign language 
without any translation. | 

MR, ZIMMERMAN: Yes, Your Honor, and we would 
translation given by plaintiff, and I pass it up to the Court. | 
it has already been supplied. | 

(The document was handed to the Court.) | 

THE COURT: Thank you. This is a permit, then, ispaed by 
the Guatemalan Government permitting -- 

MR. ZIMMERMAN: Permitting Calogers Minacore, I believe 
is the name. 

THE COURT: The strange thing is it is a permit to leave 
Guatemala and to return. | 

MR. ZIMMERMAN: Yes, Your Honor. The head of the 
Immigration Department of Guatemala, who was informed that we de- 
sired to deport this alien from the United States to Guatemala, said 
that this document would serve that purpose, Your Honor. | 
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THE COURT: I see. Very well. I think I follow you. 

MR. ZIMMERMAN: Upon receipt in Guatemala plaintiff was 
accepted on the basis of the travel document issued by the Guatemalan 
Government, and we maintain that that was acceptance under the terms 
of our Deportation Statute. 

THE COURT: That was a fait accompli, is that it? 

MR. ZIMMERMAN: Yes, Your Honor. Thereafter, insofar 
as Guatemala is concerned, the Government of Guatemala has never 
made any representations to the Government of the United States 
qualifying or changing its original acceptance of him into its territory, 
and despite the hearsay statements made by the affidavits that plaintiff 
submits, we say that the acceptance is effective. 

THE COURT: Very well. 

* = * * * 

MR. CARLINER: The first basis, Your Honor, is that that 
document, on its face, is not the acceptance of the plaintiff as a de- 
portee from the United States. On its face that document is an ac- 
ceptance of 2 Carlos Minacore, who, on March 15th is in Guatemala, 
who is given permission to leave Guatemala, and who is given a period 
of six months in which to re-enter the United States. 

THE COURT: The Guatemalan Government on the basis of that 
document accepted this man, so I will have to accept the construction 
of that document by the Guatemalan Government. 

We cannot use our common law concepts in construing a document 
of a foreign government that is operating under the Roman Law System, 
which I believe Guatemala does. 

* * 

THE COURT: * * * 

There is some mystery about this, I do not mean an intentional mystery, 
but it is not revealed where the birth certificate of the alien of 

Guatemala was obtained and who issued it. There are references 
to the fact that this birth certificate was discovered and found and 80 on. 


| 

| 
19 | 
How was it obtained and who issued it? Does the record disclose that? 
I do not find it in the record, as I recall it. I do not want to say it is 
not in the record because the record is so voluminous that I might 
have forgotten something that is in it. | 

MR. ZIMMERMAN: The record contains the statement by the 
Italian Consul in New Orleans that he received a copy of it.| 

THE COURT: Yes, but from where? In other words, where 
did that document originate? | 

MR. ZIMMERMAN: A messenger delivered it to the Consul in 
New Orleans. | 

THE COURT: But from where? A messenger from whom? 

MR. ZIMMERMAN: I believe it was from the attorney for Mr. 
Marcello, for the plaintiff here. The Consul -- | 

THE COURT: You mean it was mysteriously delivered from a 
strange source, nobody knows where it came from; is that correct? 

MR. ZIMMERMAN: Apparently, Your Honor. On October 30, 
1956 an attorney for plaintiff appeared at the Consulate with a request 
for the suspension of the Italian travel document. The Consul recalls 
that at that point he made a statement to the Consul. The next day 
following, a copy appeared at the Consulate by masnongey | We cannot 

say for certain -- 

THE COURT: But what Consul? 

MR, ZIMMERMAN: The Italian Consul General in New Orleans. 

THE COURT: You mean with a view to having him take steps not 
to have Italy accept the man; is that the point? 

MR. ZIMMERMAN: We believe so, Your Honor, bot Mr 
Trincieri, the Consul General, doesn't so state in so many words. 
That is an inference that we draw. | 

THE COURT: How did our Government obtain that document? 

MR. ZIMMERMAN: It was given to us in Italy by the Italian 
Government and it came from the files in connection with the litigation 
plaintiff instituted there. | 
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THE COURT: I notice there are averments or statements or 
charges on the part of the plaintiff that that document is a forgery. 
Under those circumstances, I suppose our Government would be in 
no position to vouch for the authenticity of that birth certificate? 

MR. ZIMMERMAN: That is correct, Your Honor, we can 
neither vouch for its authenticity nor can we say that itis a forgery, 
other than what we hear from plaintiff's -- 

THE COURT: You just do not know. It was delivered to you and 
you had no reason to question its validity. 

MR. ZIMMERMAN: That is correct. 

THE COURT: It appears valid on its face, is that it? 

MR. ZIMMERMAN: Yes, sir. 

THE COURT: I see. Thank you. 


* * * 


B. Hearing of June 16, 1961 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
CARLOS MARCELLO, 
Plaintiff, 
vs. Civil Action 1035-61 
ROBERT F. KENNEDY, et al, 
Defendants. 
Washington, D. C. 
June 16, 1961. 
The above-captioned cause came on for hearing of motion before 
the HONORABLE ALEXANDER HOLTZOFF, Judge, United States 
District Court for the District of Columbia. 
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APPEARANCES: 
On behalf of the Plaintiff: 


DAVID CARLINER, ESQ. 
JACK WASSERMAN, ESQ. 


On behalf of the Defendants: 


GIL ZIMMERMAN, ESQ. 
Special Assistant U. S. Attorney. 


* * * * *) 

THE COURT: I think I have passed on all that on the original 
motion. There is nothing new in that. I held that the Courts may not 
inquire into negotiations between our Government and a foreign country. 
That is in the field of foreign relations. The State Department in a 
formal document, not a press release but in a formal document, sub- 
mitted to the Court through the United States Attorney, certified that 
they requested the Government of Guatemala to accept Marcello, who 
was about to be deported, and that the Government of Guatemala agreed 
to do so and did accept him. Now, as I held, this completed the trans- 
action. We had a fait accompli. If later on the Government of 
Guatemala changed its mind and decided to deport this man, that of 
course does not invalidate the original deportation by this Government. 

Now, then, I think you are also overlooking the fact that the 
Government took the position, as it had a right to do, that the deportation 
to Guatemala was to be justified on any one of three provisions of the 
statute. 


| 
THE COURT: I am a little bit curious, Mr. Carliner. It appears 


from the papers that Marcello, after having been deported to Guatemala, 
has managed to get back into this country. I presume he entered 
illegally and surreptitiously? | 

MR. CARLINER: No, sir, I have no knowledge at all as to 
how Mr. Carcello entered the United States, whether it was illegal or 


* * * * * 


surreptitious or how. 


THE COURT: The papers state that Mr. Wasserman, his counsel, 
surrendered him to the Immigration authorities at New Orleans. The 
papers do not state how he crossed the border and got into the United 
States. I presume the only way that he could have gotten into the 
United States after having been deported was to come in surreptitiously. 
Well, I will find that out from Mr. Zimmerman. 

Yes, Mr. Wasserman. 

MR. WASSERMAN: I happen to know. He has told me how he 
has re-entered the United States. I feel that I am not at liberty to -- 

THE COURT: I don't think, as the man's counsel, you should or 
are at liberty to reveal the details of any crime that he might have 
committed because I suppose his re-entry into the United States was 
a criminal offense. 

MR. WASSERMAN: There is a criminal proceeding pending 
against him in New Orleans at the moment, and it is for that reason -- 

THE COURT: Very well. AllI wanted to be sure of is that he 
has not been readmitted legally to the United States. Very well. By 

the way, may I ask you this. I have been curious about this 
during the entire proceeding from the beginning. Of course, it does 
not bear on the question before me, but Marcello came to this country 
a8 a little child, why has he never become naturalized? 

MR. CARLINER: He assumed that he was a citizen since he 
came here when he was eight months old. He had assumed that his 
parents had become citizens, and when -- 

THE COURT: When he found out he was not a citizen why didn't 
he become naturalized? Was it because he obtained a criminal record 
by that time? 

MR. CARLINER: That may very well be. 

THE COURT: Which would have barred him from naturalization? 

MR. CARLINER: That may very well be, that he was not eligible 
by the time he became old enough. 

THE COURT: Isee. Very well. Mr. Zimmerman. 


si | 
MR. ZIMMERMAN: May it please the Court, in answer to the 
Court's question, the Government has the manner of re-entry under 
investigation. | 
THE COURT: It must have been an illegal entry, I presume. 
MR. ZIMMERMAN: Yes, your Honor. He did not enter with 
the consent or with permission or under his own name or identity at 


any port that we know of. | 


| 
* * * * 


OPINION OF THE COURT 

THE COURT: This is a motion under Rule 60 (b) of the Federal 
Rules of Civil Procedure to vacate the summary judgment heretofore 
entered in favor of the defendants. All of the points raised in this 
motion have been fully argued and disposed of by the Court in connection 
with the original motion. Nothing new is advanced at this stage except 
a contention that Guatemala has recently expelled or deported the 
plaintiff. Apparently counsel for the plaintiff would contend that since 
Guatemala has deported or expelled the plaintiff it cannot be said to 
have originally accepted him as a deportee. | 

The Court does not agree. Once a foreign country informs this 
Government that it would accept a deportee from this country and he 
is actually permitted to land in that country pursuant to such acceptance, 
the matter is at an end so far as this country is concerned,| as this 
Court indicated in its prior opinion. What the other country does 
thereafter does not affect the validity or the legality of the deportation. 
As was said by Judge Weinfeld in United States v. Murff, 165 F. Supp. 
633, 634: 


"The language of the statute is clear. It provides simply 
for deportation to a country ‘willing to accept’ the alien. It 
does not impose upon our Government, as a condition of deportation, 
an obligation to assure that once accepted the deportee will be 
granted permanent residence or asylum within the accepting 
country. Undoubtedly Congress could have required the Attorney 
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General to secure assurances from an accepting country with 
respect to the continued residence of a deportee; but it has not 
done so." 

This decision was affirmed by the Court of Appeals for the Second 
Circuit on the Opinion of the District Court. 256 F. 2d 957. A similar 
result was reached in the Northern District of Ohio in Glikas v. 
Tomlinson, 49 F. Supp. 104. In that case the Court held that the 
United States is not required to guarantee to every alien illegally in 
this country and subject to deportation an unconditional and permanent 
asylum in the country to which he was being sent. 

The Court perceives no basis for changing the decision that it 
has heretofore rendered, and the motion is denied. 


* * x * 


ii. PLEADINGS FILED BY APPELLEES WHICH ARE 
NOT INCLUDED IN APPELLANT'S APPENDIX 


United States District Court 
For The District of Columbia 


Plaintiff, 
v. Civil Action No. 1035-61 
Robert. F. Kennedy, et al., 
Defendants. 


Defendants’ Motion To Strike Affidavit; And 
In The Alternative Motion For Leave To File 


Countering Certification and Affidavit 


Come now the defendants by their attorney, The United States 
Attorney, and respectfully move the Court to strike the affidavit 
executed by plaintiff's attorney, Jack Wasserman, which was filed 
on May 4, 1961, on the grounds that: 
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1. Its factual allegations are irrelevant and immaterial to the 
matter of Guatemala’s acceptance of plaintiff into its territory asa 
deportee from the United States. | 

2. As noted in our Supplemental Reply Sdarpearinins (at pp. 4-5), 
Guatemala's acceptance of plaintiff into its territory is the | action of 
another sovereign, operative in its own realm, which is not to be 
questioned by the courts of the United States. Additional authorities 
for this proposition are: | 

Ricaud v. American Metal Co., 246 U.S. 304, 310 (1918); 

Oetjen v. Central Leather Co., 246 U.S. 297, 303 (1918); 

Underhill v. Hernandez, 168 U.S. 250, 252 (1897). 

3. The statement made in par. 2 (c) of the affidavit is a mixed 
law and fact conclusion which is not sustained by the evidentiary 
allegations set forth in par. 2 (a) and (b) of the affidavit. | 

In the alternative, defendants move the Court for leave to file the 
following described certification and affidavit, which are incorporated 
herein and made a part hereof by attachment: | 

(a) Certification No. 61/3284 by the Director, Office of Central 
American and Panamanian Affairs, Department of State, dated May 5, 
1961, together with letter of the same date from the Director trans- 
mitting same to the United States Attorney, District of Columbia 
(marked defendants’ Exhibit No. Q); | 

(b) Affidavit of James L. Hennessy executed May 6, 1961 
(marked defendants’ Exhibit No. R). 

In particular support of the certification, defendants’ Exhibit 
No. Q, the Court's attention is particularly invited to the statement 
in Underhill v. Hernandez, supra, (168 U.S. at 252) that: 

Every sovereign State is bound to respect the independence 
of every other sovereign State, and the courts of one ‘country will 
not sit in judgment on the acts of the government of another done 


| 
within its own territory. Redress of grievances ason of such 


acts must be obtained through the means open to be aretied of 


soverei; wers as between themselves. 
[Emphasis surlie. ] 
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The Court's attention is also particularly invited in this connection 

to the discussion and authorities cited in our original Supplemental 
Reply Memorandum (at pp. 80-81) to the effect that: Guatemala's 
grievance, if any, as to the circumstances under which the Government 
of the United States obtained its authorization for plaintiff's admission 
into its territory, does not become plaintiff's right. And there is 

no requirement that the foreign country give its assent to anything 
more than admission of the deportee into its territory. What the 
accepting country chooses to do, after actually accepting the deportee 
into its territory, relative to the alien's further sojourn inits territory, 
is of no moment under our statute. 

As indicated in the transmittal letter from the Director, Office of 
Central American and Panamanian Affairs, Department of State (part 
of defendants’ Exhibit No. Q), undersigned counsel are to be immediately 
informed if any representations in this matter are made by the govern- 
ment of Guatemala to the Government of the United States. In the event 
we are so informed, we will immediately inform the Court that repres- 
entations have been received by the Department of State. 


/s/ David C. Acheson 
United States Attorney 


/s/ Edward P. Troxell, Principal 
Assistant United States Attorney 


/s/ Joseph M. Hannon 
Assistant United States Attorney 


/s/ Gil Zimmerman, Special 
Assistant United States Attorney 


[ Certificate of Service] 
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Defendants’ Opposition To Plaintiff's 
Motion For Reconsideration And To 


Set Aside Judgment 


Come now the defendants by their attorney, the United States 
Attorney, and oppose plaintiff's motion for reconsideration and to 
set aside judgment, filed under Rule 59, Federal Rules of Civil 
Procedure. 

In support of this Opposition, defendants submit their Statement 
of Opposing Points and Authorities, as required by Local Rule 9(1). 

/s/ David C. Acheson 
United States Attorney 


/s/_ Edward P. Troxell, Principal 
Assistant United States Attorney 


/s/ Joseph M. Hannon — 
Assistant United States Attorney 


/s/ Gil Zimmerman, Special 
Assistant United States Attorney 


[ Certificate of Service] 


Defendants’ Opposition To Plaintiff's 
Moti on To Vacate Judgment 


Come now the defendants by their attorney, the United States 
Attorney, and oppose plaintiff's motion to vacate judgment, which 
he has filed under Rule 60(b), Federal Rules of Civil Procedure. 

Incorporated herein and made a part hereof by attachment are 
the following affidavits, marked as defendants' Exhibits with the 
letter symbol indicated: | 


| 
| 
| 
| 
| 
| 
| 
| 
| 
| 


Date Defendants’ 
Exhibit 


James L. Hennessy June 12, 1961 s 
E. DeWitt Marshall June 9, 1961 T 
Gil Zimmerman June 12, 1961 U 


In support of this Opposition, defendants herewith submit their 
Statement of Opposing Points and Authorities, as required by Local 
Rule 9(1). 


/s/ David C. Acheson 
United States Attorney 


/s/ Edward P. Troxell, Principal 
Assistant United States Attorney 
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MATERIAL RELATING TO GOVERNMENT'S 
SUMMARY OUSTER OF APPELLANT 
TO GUATEMALA ON APRIL 4, 1961 


A. Notice Served on Appellant April 4, 1961 
That His Deportation had been Directed 
to Guatemala, and That He was being taken 
into Custody for Immediate Deportation to 


That Country 


(Note: This appears in the Certified Administrative _ 
record, Government's Exhibit A) 


UNITED STATES DEPARTMENT OF JUSTICE 
Immigration and Naturalization Service 
New Orleans, Louisiana 


NOTICE TO ALIEN OF COUNTRY TO WHICH HIS 
DEPORTATION HAS BEEN DIRECTED AND 
PENALTY FOR REENTRY WITHOUT PERMISSION 


File No. : 


Mr. Carlos Marcello 
577 Woodvine Street 
Metairie , Louisiana 


Dear Sir: | 

Pursuant to the order of deportation in your case and Section 243 of 
the Immigration and Nationality Act, your deportation to Guatemala has 
been directed. | 

Pursuant to warrant of deportation dated April 3, 1961, copy of which 
is attached, you will be taken into custody for the purpose of effecting your 
deportation on April 4, 1961, to Guatemala via air from Moisant Interna- 
tional Airport , New Orleans, Louisiana. | 

After deportation, unless the Attorney General has expressly consent- 
ed to your reapplying for admission, if you enter, attempt to enter, or are 
at any time found in the United States, you will be guilty of a felony , and, 
upon conviction thereof, be punished by_imprisonment of not more than two 
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years, or by a fine of not more than $1,000, or both. 
Very truly yours, 


/s/ C. W. Johnson 
District Director 


New Orleans, La. 
April 4, 1961 


The above notice was served on the subject at 1:02 P.M. April 4, 1961 
with copy of the order of deportation. Subject was also shown copy of Travel 
Document for deportation to Guatemala. 


/s/ Thomas V. Herring 
Detention & Deportation Officer 


B. Warrant of Deportation Showing Its Execution 
by Deportation of Appellant on April 4, 1961 by 


Immigration and Naturalization Service Aircraft 
(Note: This appears in the certified administrative 
record, Government's Exhibit A) 


UNITED STATES OF AMERICA 
DEPARTMENT OF JUSTICE 
Immigration and Naturalization Service 


WARRANT OF DEPORTATION No. A-2 669 541 

To any Officer or Employee of the United States Immigration and 
Naturalization Service. 

WHEREAS, after due hearing before an authorized officer of the United 
States Immigration and Naturalization Service, and upon the basis thereof, 
an order has been duly made that the alien CARLOS MARCELLO, alias 
CALOGERO MINACARI, Calogero Minacori; Calogers Minacore who entered 
the United States at Laredo, Texas, during 1936 or 1937, is subject to depor- 
tation under the following provisions of the laws of the United States, to wit: 


| 
| 
| 
| 
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The Immigration and Nationality Act of 1952 in that he hab been con- 
victed of the violation of a law relating to the illicit traffic in narcotic drugs, 
to wit: The Marijuana Act of August 2, 1937, Public Law 238, Chapter 553, 
75th Congress, and The Immigration and Nationality Act of 1952 in that he 
has been convicted of the violation of a law governing and controlling the 
taxing, sale, exchange, dispensing and giving away of marijuana, to wit: The 
Marijuana Act of August 2, 1937, Public Law 238, Chapter 553, 75th Congress. 

I, the undersigned officer of the United States, by virtue of the power 
and authority vested in the Attorney General under the laws of the United 
States and by his direction, do hereby command you to take into custody and 
deport the said alien pursuant to law, at the expense of the appropriation 

"Salaries and Expenses, Immigration and Naturalization Service 196f" in- 
cluding the expenses of an attendant, if necessary. For so doing this shall 
be your sufficient warrant. 


Witness my hand and seal this 3d day of April 1961. 
At New Orleans, Louisiana 


/s/ C. W. Johnson 
District Director 


Date: April 4, 
WARRANT FOR DEPORTATION OF | 


CARLOS MARCELLO 
Executed April 4th, 1961 S.S. Service Flight No. 


/s/ Emmett S. Murphy 
Senior Patrol Inspector 


| 
| 
| 


| 
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Copy of Guatemalan Travel Document Which Was Shown 
to Appellant When Notice of Deportation to Guatemala 
Served on Him April 4, 1961, and Which Was Utilized in 
Effecting His Physical Deportation to Guatemala, 
Together with franslation Thereof 


(Note: Guatemalan travel document appears in the 
certified administrative record, Government's 
Exhibit A; and the translation thereof also 
appears in appellant's part of Joint Appendix 
supra, at p. 63) 


YY ie we ~ MINISTERIO — GOBERNACION 


stem = ielenons W309 


sIyF DERECHOS 


El: Departamento de Migracién, de conformidad con Jo dispuesto 
por Iz Ley de Pasaportes vigente, contenido en el Decreto gubernativo 
néimero 2039, concede Ia presente Kcencia especial a favor di c MINAC 


para que por cualquier via pueda salir del pais con destino a 


La presente heenciz es valida para salir en el término de QUINCE ssias de la fecha y 


is ae a 15 de septiembre de 1961.- 
$1. 


~_ 
v 


__ 
TIP, MACIOMAL=BUATEMALA 


~ Wacié en 2 Sen José Pinnla, Depto, de Guatemala, (hasta ) 
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Translation 


MINISTRY OF STATE 
(PHOTO) Republic of Guatemala 
Central America 


(Seal) 
Ministry of State 


Dept. of Migration Department of Migration 
Guatemala, C. A. 


FREE OF CHARGE 


In conformity with the passport law regulations as they 
force at present and promulgated by government decree No. 2 
Department of Migration issues this special permit to CALOGERS 
MINACORE, to the effect that he may leave the country by any route 
whatever with destination for the United States. | 


This permit is valid for a departure within fifteen days) after its 
date and is valid for re-entry into Guatemala until September 15, 1961.- 


(Seal) 
Ministry of State 
Dept. of Migration 
Guatemala, C. A. Personal Description 


Age 50 years 

Civil Status Married (Seal) 

Profession Merchant Ministry of State 

Citizenship Guatemalan Dept. of Migration 
Guatemala, C. A. 


Copy of Guatemalan Birth Certificate Which Provided 
Basis for Issuance of Guatemalan Travel Document 
Utilized in Effecting Appellant's Deportation to 
Guatemala on April 4, 1961, Together with Translation 


ea 


(Note: Guatemalan birth certificate appears in the 


certified administrative record, Government's 
Exhibit A) 


rn infraserito. Registrador Civil de Sen Joss Pinuls, 
 Gepertamento de Quatama la, ---n-n-n---nenn-nn-encnenne 
, CERTIFICA: haber tenido a le u sta a libro de 
, macinie tos mimero doce (12) en e1 cual ‘ folie noe 
mero 157 se encuentra la partiCa. que o vied does 
o! "Pe Bo. 611. En San José sisihe seis de febrero de nil ne- 


| wealentos dies, ante el encargado del Rejistro civil i tes- 
Ne 8755022 tigos de asistencia comparecié: Guisepe Minacore, mnifestan- 
xQuENID do que el als de hoy, nacié on Palo Bln co el infante CALO- 
S's 0 95 GERS, hijo....del comeareciente { de Suigie Farrugia. Padrine 
Rodolfo Batres. ‘eldo ratified lv escrito y no tires. De - 
que certifieo. (fs) Vicente Onsifies.- Inis Sanires. Sernarde 


& 


Monterroso.-"” 


Y, a solicited de parte interesada, extiendo 
sello y firme le vresente copia certificada en San José Pi- 
| 


mula, a diez y ocho de Ostulre de mil novecientes eincusnta 
y seis. Ms. 0.0, | 


SIP ICA s que le fire que entocsée del solar Gonssio Pal 
ma Sandoval, Registrador Civil del.mumicipio 46 San Joss Pimu- 
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.Pieas que la firma que antecede de] CORONEL JORGE BARRIOS &9 


}LARES, es auténtica pcr ser la mismm que usa la persona de ~~ 


este nombre que actualmente ejerce las funciones ‘de GOBERNA- 
- DOR DEL- DEPARTAMENTO DE GUATEMALA, --------------=---------0- 

BOTA s Ki sinisterio de Gobernacién no ssume resp. nsadic . 

lidad por'el contenido del presente documento.-------e~----~- 


Quatesala, 30 de Octubre del 1956. 


deat: 22. Maine See** 

{n wrtnens wherect | neve hereunts 
at wy hand ond afleasd the seal of the 
trakassy of the Wasted States OF Amence 
at Gustemete, Gostemela, thi michel 

Tob 9 50 . 


TART ITEM NO | 


> 
" WEE Pai. 
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TRANSLATION OF GUATEMALAN BIRTH CERTIFICATE 


Sern ge The below listed Civil Registrar of San Jose Pinula, 
epublic o: | 
Guatemala) Department of Guatemala --------------------- -------- 
CERTIFIES: having seen the book of births number 12 
in which on page 157 there is found the division which copied 


"P, No. 611. In San Jose Pinula, on the sixth of February, 


erase 1910, before the person in charge of the Civil Register and 

Quinquenio assisting witnesses appeared: Guisepe Minacore, manifested 

de 19532 (or said) that today the infant Calogers was born in Palo 
Blanco. The mother's name was Suigia Farrugia. Godfather, 
Rodolfo Batres. Read, ratified that written, and not signed. 
From which I certify. (Signed) Vincent Ordonez, Luis 


Ramirez. Bernardo Monterroso." " ----------- ----------- 


And, at the request of the interested party I extend, stamp 
and sign this certified copy in San Jose Pinula the 18th of 
October, 1956. 


Civil Registrar 


(Signed) Gonzalo Palma H 
(SEAL) ! 


The below signed Governor, Department of Guatemala; 
certifies that the signature which precedes of senor Gonzalo 
Palma Sandoval, Civil Registrar of the City of San Jose 
Pinula of this Department, is authentic. 
Guatemala, October 30, 1956. 
(Signed) Jorge Barrios S. (Seal) 


Colonel Jorge Barrios Solares | 
Governor Department of Guatemala. 


No. 299. The undersubscribed, Minister of Gobernacion, 
certifies that the signature which precedes of Colonel Jorge 
Barrios Solares, is authentic, and to be the same which this 
person uses, and is the name which actually exercises functions 
of the Governor of the Department of —* 
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NOTE: The Minister of Government does not assume re- 
sponsibility for the contents of the present document. 


Guatemala, October 30, 1956. 


(Signed) Eduardo Rodriguez G. 
Lic. Eduardo Rodriguez Genis 
Minister of Gobernacion 


(Seal) 


(In English) REPUBLIC OF GUATEMALA ) 
CIry AND DEPARTMENT OF GUATEMALA) SS: 
EMBASSY OF THE UNITED STATES ) 
OF AMERICA ) 


‘I, Arthur V. Metcalfe, Consul of the 
United States of America at Guatemala, 
Guatemala, duly commissioned and qualified 
do hereby certify that 


seal are respectively subscribed and 
affixed to the above document, was on 
the 30th day of October 1956 the day 

of the date thereof Ministry of Interior 
of the Republic of Guatemala, duly com- 
missioned and qualified, to whose official 
acts, faith & credit is due. 


In witness whereof I have hereunto set 
my hand and affixed the seal of the Embassy 
of the United States of America at Guatemala, 
Guatemala, this 30th day of October_ 1956. 


(Signed Arthur V. Metcalfe 
Arthur V. Metcalfe 


| 
97 | 


Affidavit Dated April 15, 1961 of J. L. Henessy, 
Executive Assistant to the Commissioner of 
Immigration and Naturalization, As to Background 
and Circumstances under Which the Government 
Designated and Effected Appellant's Deportation 
to Guatemala | 

| 


(Note: This affidavit is Government's Exhibit B and 
also appears in appellant's part of Joint oe 
supra, at pp. 14-18) 


AFFIDAVIT 
CITY OF WASHINGTON 
DISTRICT OF COLUMBIA: SS 

James L. Hennessy, being duly sworn, deposes and says: 

1. Iam the Executive Assistant to the Commissioner of Immigration 
and Naturalization, with offices in Washington, D.C. In that capacity I was 
required to have, and do have, personal knowledge of the effective instruc- 
tions issued from the Central Office of the Immigration and Naturalization 
Service and the reports made to the Central Office respecting the deporta- 
tion of Carlos Marcello. | 

2. On March 21, 1958 the Immigration and Naturalization Service 
first learned that Marcello was reported to have obtained Guatemalan citizen- 
ship. During 1960 a confidential informant of the Service reported that a 
birth record had been created in a Guatemalan community on behalf of and 
at the instance of Marcello. No corroborating testimony or documentary 
evidence could be obtained to support that information. And the investiga- 
tion was closed in January 1961. | 

3. On February 14, 1961 the Service Officer in Rome, Italy forwarded 
to the Central Office of the Service a photostat copy of a photostat copy of a 
certified record of the birth of one Calogers Minacore, son of Giuseppe 
and Suigia Farrugia in Palo Blanco, Guatemala, on February 6, 1910, The 
Officer in Charge was informed by the officials of the Italian ‘Government 
who furnished the copy from the file of Carlos Marcello that the document, 
certified in Guatemala on October 30, 1956, had been forwarded to the Ital- 
ian Foreign Ministry in Rome, through the Italian Embassy in Washington, 
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D.C., by the Italian consul in New Orleans, Louisiana. 

4. On February 27, 1961 the Service was informed that the existence 
of an actual record entry of the birth of one Calogers Minacore, son of Giu- 
seppe Minacore and Suigia Farrugia, in Palo Blanco on February 6, 1910, 
had been confirmed by a representative of the United States Embassy in 
Guatemala City who had examined the birth registry of the town of San Jose 
Pinula , Guatemaia. 

5. At that point the Service determined that it had reason to believe 
that Guatemala was the true place of Marcello's birth. It based this deter- 
mination on the following considerations: 

(a) There was reason to believe that the certified record of 
birth in Guatemala had been given to the Italian consul in New Orleans 
by Carlos Marcello or by a person acting under his direction. 

(b) The place and date of Carlos Marcello's birth had been es- 
tablished in the administrative proceedings to determine his deporta- 
bility mainly by his uncontradicted testimony that he was born in Tunis, 
North Africa, on February 6,1910. And there was a discrepancy be- 
tween the date of birth he claimed, and the age shown on the record of 

(c) In connection with the Service's attempt to secure documen- 
tary evidence of Marcello's birth, in order to obtain a travel document 
to execute the order for his deportation, the Department of State on 
February 28, 1956 obtained the following information for the Service: 
No civil record of the birth of Carlos Marcello could be located in 
Tunis. But a record existed showing a baptism in Tunis on March 28, 
1910 of one Calogero Minacore, the son of Giuseppe Minacore and 
Luiga Farrugia. That baptismal record recited th: birth of the child 
in Tunis on February 6, 1910, fifty days prior to the baptism. This 
gap of fifty days between the date of alleged birth in Tunis and the date 
of his recorded baptism in Tunis made it possible that Marcello had 
been born in Guatemala as the Guatemalan birth record showed, and 
had been carried back to Tunis for baptism. 
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(a) The verification had been made that there was an actual 
birth record registered in Guatemala as set forth in the birth certificate. 
6. The Service, thus having reason to believe that Carlos Marcello 

was a native of Guatemala, determined that if Guatemala would accept him 
into its territory, he might legally and properly be deported to that country 
under Section 243 of the Immigration and Nationality Act on alternative 
grounds: The first choice was as a citizen of Guatemala. The next alterna- 
tive choice was as a native of that country. And the last alternative was on 
the basis of Guatemala's acceptance of him as adeportee. _ 
7. The District Director of the Immigration and Naturalization Serv- 
ice in Mexico City has by agreement with the Department of State jurisdic- 
tion over immigration matters in Central America, including negotiating 
with foreign governments for the documentation, reception and admission 
of deportees from the United States. He was directed on or about March 2, 
1961 to proceed to Guatemala and present to the appropriate Guatemalan 
authorities the birth certificate which the Service had received, and inquire 
whether Guatemala would be willing to accept Marcello into its territory as 
a deportee from the United States. | 
8. The District Director in Mexico City proceeded to Guatemala. On 
his return he brought with him the Guatemalan travel document issued for 
Marcello. This travel document, issued by the Guatemalan immigration 
authorities on March 15, 1961 was delivered to the District Director of the 
Service, New Orleans, Louisiana, at Washington, D.C., on March 30, 1961. 
He was given the following instructions relative to assuring Marcello's 
availability for deportation and execution of the deportation order: 

(a) In lieu of any advance notice to surrender at a time and 
place certain for deportation (a guarantee which he had sought and 
which had been specifically refused him in May of 1956) , the Service 
was to effect Marcello's deportation following his scheduled appear- 
ance at the New Orleans office on April 4, 1961. His appearance on 
that date was made pursuant to an Order of Supervision issued Janu- 
ary 3, 1961 to assure his availability for deportation. — 
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The General Counsel of the Service advised that there were no 
outstanding restrictions or limitations placed on the Service by any 
court action or judicial mandate and that any prior agreement by the 
Service to furnish Marcello or his counsel advance notice of deporta- 
tion was no longer in effect. 

Because ‘of the past history of the case, Marcello's general repu- 
tation, and particularly the Service's prior difficulty in locating him at 
a time when deportation appeared to be imminent, it was determined 
that there was likelihood Marcello would abscond in the event he were 
furnished advance notice of deportation. 

(b) Marcello was to be given notice, orally and in writing, of 
thec§untry4osvhich he was being deported immediately on his appear- 
ance at the office and prior to his being taken into custody. And he 
was to be furnished a copy of the Warrant of Deportation. This was to 
afford him opportunity to assert such objections as he chose to make. 
And Marcello was to be given an opportunity, if requested by him, to 
telephone or otherwise contact counsel, in the event counsel did not 
appear with him at the office. 

(c) An officer of the Service and a matron were to go to Mar- 
cello’s home and inform Mrs. Marcello of the prospective deportation. 
And she was to be afforded transportation in a Service automobile to 
the Moisant Airport in New Orleans. 

(d) Upon Marcello’s being taken into custody for deportation, he 
was to be searched for weapons and manacled. These precautions 
were directed, in light of Marcello's reputation and associations, and 
in the belief that violence and an attempt to escape were probable. 

(e) Officers of the Service were to drive M7 rcello in a Service 
automobile immediately and directly to the Moisant Airport, New Or- 
leans. The Service has determined that it has no statutory authority 
to detain or restrain a deportable alien -- once more than six months 
has elapsed after the order of deportation has become final, or after 
the final order has been entered on judicial review -- for any purpose 
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or for any time not required as an incident to transportation out of 
the United States. It was also imperative that the Service aircraft 
depart Moisant Airport in time to arrive at the Guatemalan airport 
(a five hour trip) if at all possible before nightfall. This would pose 
a problem if Marcello came into the office late in the day. 

(f) Marcello's deportation was of course to be stayed if a prop- 
er application for administrative stay were made or if a Writ of Habeas 
Corpus or any restraining order should be issued by any court of com- 
petent jurisdiction. 
FURTHER DEPONENT SAYETH NOT. 

/s/ James L. Hennessy 
[JURAT the 15th day of April, 1961] 


Supplementary Affidavit Dated May 6, 1961 of J. L. 
Hennessy, Executive Assistant to the ‘Commissioner 
of Immigration and Naturalization, as to Government 
Officers Having Had Nothing to do with the Rec 

in the Guatemalan Birth Records of an Original 


Entry 
Purporting to Show Appellant's Birth in Guatemala 


(Note: This affidavit is Government's Exhibit R) | 


STATE OF VIRGINIA : 
COUNTY OF ARLINGTON: SS 


James L. Hennessy, being duly sworn, deposes and says: 

1. Iam the Executive Assistant to the Commissioner of Immigration 
and Naturalization, with offices in Washington, D.C. In that capacity I was 
required to have, and do have, personal- knowledge of the effective instruc- 
tions issued from the Central Office of the Immigration and Naturalization 
Service and the reports made to the Central Office respecting the deporta- 
tion of Carlos Marcello. . 


| 
| 
| 
AFFIDAVIT | 


2. I have caused inquiry to be made; and I have had the records of the 
Immigration and Naturalization Service, and all other available records, ex- 
amined; and, on the basis of such inquiry and examination, and further, to the 
best of my own personal knowledge, I aver that: 

The Government of the United States, acting by and through its 
officers , agents, and employees, did not participate in, and was in no other 
way involved in, or connected with, the making of the record entry in the 
Civil Registry of the district of San Jose Pinula, Guatemala, showing the 
birth on February 6, 1910 in Palo Blanco, Guatemala, of Carlos Marcello 
(whose true name is'Calogero Minacore) under the name of Calogers Minacore. + 

FURTHER DEPONENT SAYETH NOT. 

/s/ James L. Hennessy 


[JURAT the 6th day of May, 1961] 


Affidavit Dated April 10, 1961 ae 
and Naturalization Service District Director 

EB. DeWitt Marshall, as to the Issuance in 
Guatemala of the Guatemalan Travel Document 
by the Chief of Guatemala's Immigration Service, 
for Specific Purpose of Effecting Appellant's 
Deportation from the United States to Guatemala 


(Note: This affidavit is Government's Exhibit C and 
also appears in appellant's part of Joint 
Appendix, supra, atpp. 18-20) 
[AFFIDAVIT] 
United Mexican States ) 
Federal District ) 
City of Mexico ) 
Embassy of the United States of America ) 


Before me, Allen Cooper, Vice Consul of the United States of America 
at Mexico, D.F., Mexico, duly commissioned and qualified, personally ap- 
peared E. DeWitt Marshall, who, being duly sworn, deposes and says as fol- 
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(1) My name is E. DeWitt Marshall and I reside at #890 Sierra Ventanna, 
Mexico City, Mexico. | 

(2) Iam employed by the United States Government and my title is Dis- 
trict Director , Immigration and Naturalization Service, with jurisdiction in 
Service matters in Mexico, Central and South America and the Caribbean 
area. I read, write and speak the Spanish language fluently. | 

One of my official duties, pursuant to agreement between the Depart- 
ment of State and the Immigration and Naturalization Service, is to make 
arrangements for the reception and admission of aliens being deported from 
the United States to countries within my jurisdiction. 

On March 2, 1961 at the Central Office of the Immigration and Natural- 
ization Service in Washington, D.C., I was given a copy of a birth certificate 
setting forth that one CALOGERS MINACORE was born in San’ ‘Jose Pinula, 
Guatemala on February 6, 1910. I was instructed to proceed to Guatemala 
and determine whether the government of that country would issue a travel 
document in behalf of the person to whom the birth certificate relates, and 
who is also known in the United States as Carlos Marcello, a — at that 
time under deportation proceedings. 

On March 9, 1961, at Guatemala City, Guatemala, I en eee at his 
office with Mr. Arturo Aguirre, Chief of the Immigration Service in the Re- 
public of Guatemala, who is the person authorized by his government to is- 
sue documents for entry into that country. I told Mr. Aguirre my govern- 
ment had learned of the existence of a birth record indicating birth in Guate- 
mala of a person the United States Government desired to deport. I showed 
him the said copy of the birth certificate relating to CALOGERS MINACORE, 
also known as Carlos Marcello. I told him that Minacore was a racketeer 
and underworld figure of some notoriety who operated in the area of New 
Orleans, Louisiana. | 

Immigration Chief Aguirre examined the document, including certifi- 
cations and authentications appearing on the face of same, and said that the 
person to whom the document related was acceptable in Guatemala as a de- 
portee from the United States and would be admitted upon arrival. 
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Mr. Aguirre then asked whether my government desired a regular 
passport, the issuance of which would require submitting application to the 
Foreign Office, or whether a travel document issued by the Guatemalan Im- 
migration Service would be satisfactory. He said the latter type of document 
is issued to the majority of Guatemalans who desire to leave and return to 
the country. I told him either document would be satisfactory as long as it 
would assure Minacore's admission upon arrival in Guatemala. He assured 
me the travel document issued by the Guatemalan Immigration Service would 
be adequate but told me that photographs of the individual concerned would 
be necessary. I furnished him photographs I had brought along for that pur- 
pose. We then discussed the period of validity of the document. I said my 
government would desire to have it valid for the maximum period of time 
possible. Mr. Aguirre said six moaths was the usual maximum validity per- 
iod and that he would make it valid for that period of time. 

Immigration Chief Aguirre had an assistant bring into his office the 
current book of documents issued in lieu of passports, and instructed the 
assistant to fill in the next blank travel document in the book with informa- 
tion relating to Calogers Minacore. The assistant returned in about ten 
minutes with the document executed except for signature. Chief Aguirre 
signed it and handed it to me. He said that the usual fee for such documents 
was waived in view of the fact that this was a government-to-government 
transaction. 

1 observed that after the travel document was detached from the book, 
2 stub record of the issuance of the document, including serial number, 
photograph and duplicate of the information appearing on the document it- 
self, remained in the book. 


I expressed to Mr. Aguirre the appreciation of myself and my govern- 


E.D.M. 
ment for his courtesy and cooperation. On Aprit 17,1901, 1 delivered the 


document obtained from Mr. Aguirre to the Central Office of the Immigra- 
tion and Naturalization Service in Washington, D. C. 
AND FURTHER DEPONENT SAITH NOT. 
. /s/ E. DeWitt Marshall 


[SURAT the 10th day of April, 1961] 
/s/ Allen Cooper, Vice Consul of the 
eee United States of America 
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Affidavit Dated April 7, 1961 of Immigration | 
and Naturalization Service Detention and 
Deportation Officer Thomas V. Herring as * 
Service of Notice of Deportation, etc., on 
Appellant April 4, 1961 and Appellant's Betng 
Then Taken into Custody for Immediate 


Deportation 


(Note: This affidavit is Government's Exhibit D) 


[AFFIDAVIT] 


STATE OF LOUISIANA : gg 
PARISH OF ORLEANS 


THOMAS V. HERRING, being duly sworn, deposes and says: 

That Iam, Detention and Deportation Officer, New Orleans District 
Office, Immigration and Naturalization Service United States Department 
of Justice, with offices at New Orleans, Louisiana, 

1. Carlos Marcello, subject of Immigration and Naturalization file, 
A-2,669 ,541, was required to report to my office on April 4, 1961 in accord- 
ance with the order of supervision dated January 3, 1961 for the primary 

Felephonic purpose of being available for deportation. He reported to my office as 
pal 1, 196) directed in the order of supervision on April 4, 1961 at approximately 1:00 p.m. 
he 2. When he appeared in my office, I told him that I had a notice that 

I wished to read to him. This "NOTICE TO ALIEN OF COUNTRY TO WHICH 
HIS DEPORTATION HAS BEEN DIRECTED AND PENALTY FOR REENTRY 
WITHOUT PERMISSION” was dated April 3, 1961, addressed to Carlos Mar- 
cello, subject file A-2,669 ,541, with a copy of warrant of deportation attach- 
ed. When I reached the point in the said notice, Exhibit 1, referring to 
Guatemala, Carlos Marcello interrupted my reading. He asked whether the 
Service had a travel document for Guatemala. I answered in the affirmative, 
and then I continued reading the said notice, Exhibit 1. 

8. After I finished, I showed the copy of the Guatemalan travel docu- 
ment that had been furnished me. Carlos Marcello looked at tt The copy 
of said travel document is attached as Exhibit 2. | 

4. As I was finishing reading the said notice, Exhibit No. 1, to Carlos 


Marcello, Immigration Border Patrol Inspectors Murphy and Britt entered 
my Office. I handed the said notice, Exhibit 1, to Carlos Marcello. Immi- 
gration Border Patrolman Murphy indicated to Carlos Marcello that they 
were ready to take him away for deportation. 

5. After Immigration Border Patrolmen Murphy and Britt had taken 
Carlos Marcello, I discovered the said notice, Exhibit 1, on my desk. I re- 
quested Mr. Lee T. Werling, Detention Guard, to deliver this notice to Carlos 
Marcello before he left the Immigration Office. 

/s/ Thomas V. Herring 
[JURAT the 7th day of April, 1961] 


Affidavit Dated April 7, 1961 of Immigration 
and Naturalization Service Investigator John 
G. Underwood as to Appellant's Being Taken 
into Custody, and Immediate Effectuation of 


His Deportation to Guatemala on April 4,1961 


(Note: This affidavit is Government's Exhibit G) 


[AFFIDAVIT] 


STATE OF LOUISIANA : ss 
PARISH OF ORLEANS : 


JOHN G. UNDERWOOD, being duly sworn, deposes and says: 

1. That Iam an Investigator, New Orleans District Office, Immigra- 
tion and Naturalization Service, United States Department of Justice, with 
offices at New Orleans, Louisiana. 

2. On April 4, 1961, Investigator Arthur F. Bero and I were assigned 
by our Supervisor, James H. Gunther, Supervisory Investigator, to follow in 
another automobile, the automobile containing Carlos Marcello going to the 
Airport. 

3. I was standing in the hall outside the Investigations Section of the 
Immigration Office. We had stationed ourselves there in order to carry out 
the instructions of Mr. Gunther in this matter. 
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4, Carlos Marcello, who I recognized because I had seen him in the 
office before, in the custody of Immigration Patrol Inspectors Emmett s. 
Murphy and William O. Britt, came out of the Detention and Deportation Of- 
fice. I followed them and entered the elevator with them and Investigator 
Bero who was standing at the elevator with them. As I was entering the ele- 
vator, Mr. Lee T. Werling, Detention Guard, handed me some papers and 
asked me to give them to Carlos Marcello. I attempted to give these papers 
to Carlos Marcello. He refused to take them, saying that I should give them 
to his attorney who was in a brown Pontiac automobile located in front of the 
building. We all went down in the elevator together to the lobby, Investigator 
Bero left us. I followed Carlos Marcello and the Border Patrol! Officers to 
the automobile assigned to transport Carlos Marcello to the Airport. Carlos 
Marcello and the Border Patrol Officers entered the automobile. The front 
door of the Border Patrol Car was open. | 

5. At that point, I asked the Border Patrol Officers if I should give 
the papers, which Carlos Marcello said to give his attorney, to the attorney 
at this time. One of the officers said "yes." Ido not remember which one. 

6. I went to the front of the Masonic Temple Building, in which our 
office is located, and asked the man sitting in a brown Pontiac sedan, as de- 
scribed by Carlos Marcello, if he was Carlos Marcello's attorney. He stated 
that he was. I gave him the papers Carlos Marcello had refused to take, the 
same papers handed me by Mr. Werling as I entered the elevator. 

7. Iadvised Carlos Marcello's lawyer that if he wanted to see his 
client he would have to hurry as he, Marcello, was now in custody. I point- 
ed around the corner where the automobile containing Carlos Marcello was 
parked. Carlos Marcello's attorney left the Pontiac automobile| and rushed 
ahead of me to the Border Patrol automobile in which Marcello was sitting, 
and I followed him. | 

8. Carlos Marcello's attorney put his head in the automobile in which 
Carlos Marcello was seated. I saw him making gestures. I was not close 
enough to hear what was being said. At that time my supervisor, Mr. Gunther, 
gave the signal for us to leave for the airport. Carlos Marcello's attorney 
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entered the automobile and closed the door. I then entered the automobile 
driven by Investigator Arthur F. Bero and we followed the Border Patrol 
automobile which was transporting Carlos Marcello to the airport. 

9. Upon arrival at the airport, Investigator Bero and I stood on the 
landing strip until the Service plane into which Carlos Marcello was taken 
was airborne. 

10. After the plane was airborne, Investigator Bero and I returned to 
our automobile and drove back to our office. 

41. I then observed that the windows of the attorney's automobile were 
open and the doors unlocked. I closed the windows and locked the doors. 
Later, the sear came to me and thanked me for doing this. 

/s/ John G. Underwood 
[JURAT the 7th day of April, 1961] 


Affidavit Dated April 12, 1961 of Immigration 
Inspector 


(Note: This affidavit is Government's Exhibit I) 


| AFFIDAVIT] 


STATE OF LOUISIANA : ss 
PARISH OF ORLEANS : 


William O. Britt, being duly sworn, deposes and says: 

1. He is an Immigration Patrol Inspector, assigned to the New Orleans 
Sector Border Patrol, Immigration and Naturalization Service, U.S. Depart- 
ment of Justice, with offices at New Orleans, Louisiana. 

2. About 7:45 A.M., April 4, 1961 I was instructed by the Chief Patrol 
Inspector to accompany Senior Patrol Inspector Murphy and Patrol Inspector 
Alfred J. Heitzmann and assist in taking Mr. Carlos Marcello into custody at 
the District office of the Immigration and Naturalization Service. We were 
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to transport Mr. Marcello without unnecessary delay to the Moisant Inter- 
national Airport and place him on board a Service aircraft for deportation 
to Guatemala. While enroute we were to give him an opportunity to tele- 
phone his attorney from a pay phone near Kenner. 
3. Pursuant to these instructions, I went with Patrol Inspectors Mur- 
phy and Heitzmann to the District office and waited in an office adjoining 
the Investigations Section. 
4. About 1:00 P.M. one of the Immigration officers notified us that 
Mr. Marcello was in Mr. Herring's office. We went immediately to Mr. 
Herring's office. When we entered, Mr. Herring was reading a paper to 
Mr. Marcello. Upon conclusion of the reading, Patrol Inspector Murphy 
and I entered the glass partitioned inner office. We were in dress Border 
Patrol uniform. Mr. Herring identified Mr. Marcello and I checked him 
for weapons. | 
5. Patrol Inspector Murphy and I placed Mr. Marcello between us, 
with Patrol Inspector Heitzmann following , and went immediately to an ele- 
vator, went down and out of the building through the Perdido Street side en- 
trance and to the patrol car parked on Perdido Street. Patrol Inspector 
Murphy and I sat on the back seat with Mr. Marcello between us, Patrol 
Inspector Heitzmann sat in the driver's position. 
6. After we were all seated, I reached across the top of the seat and 
closed the right front door. We began to pull into traffic on Perdido Street, 
when a man appeared at the side of the car. Mr. Marcello identified him 
as his attorney to Patrol Inspector Murphy, and asked permission to talk 
with him. Mr. Murphy advised that we were leaving immediately for the 
airport but if the attorney wished to, he could accompany us to the airport 
and talk enroute. Mr. Marcello instructed the attornev to get in|the car. 
The attorney opened the door, sat down on the front seat with the driver 
and closed the door. We then pulled into traffic. 
7. The attorney and Mr. Marcello began talking and the lawyer read 
something from a paper in his hand, but as I had medicated cotton plugs in 
my ears, due to an infection for which I had been hospitalized a few days 
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earlier, I could nat hear clearly what they were saying. Their conversation 
was almost drowned out by the heavy traffic, which forced us to stop at Car- 
ondelet, Baronne and Poydras Streets, and twice out on the Airline Highway. 
At one of the full stops on the highway , caused by all lanes being jammed 
with cars, I overheard the attorney ask the driver something about a red 
light. 

8. The attorney asked Mr. Marcello several questions in rapid fire 
order at first but seemed to relax and put most of his attention on the papers 
he had in his hands, reading them over and over the latter part of the trip. 

9. When we arrived at the airport we proceeded via the employees' 
parking lot road to the ramp and stopped on the ramp near the Service air- 
craft. The attorney asked Mr. Murphy could he leave and Patrol Inspector 
Murphy told him he sure could, that he was not being detained. 

10. Patrol Inspector Murphy, Mr. Marcello and I went immediately 
from the car to the Service aircraft and entered. Mr. Marcello and I sat 
down on two adjoining seats in the rear compartment of the plane and sat 


there until the craft was airborne. 


/s/ William O. Britt 
Immigration Patrol Inspector 


[JURAT the 12th day of April, 1961] 


Affidavit Dated April 12, 1961 of Immigration 
and Naturalization Service Patrol Inspector 
Alfred J. Heitzmann as to Immediate Effectuation 
of Appellant's Deportation to Guatemala on April 


4, 1961 =e 


(Note: This affidavit is Government's Exhibit J) 


[AFFIDAVIT] 


STATE OF LOUISIANA: 
PARISH OF ORLEANS : 


Alfred J. Heitzmann, being duly sworn, deposes and says: 
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1. He is an Immigration Patrol Inspector, assigned to the New Orleans 
Sector Border Patrol, Immigration and Naturalization Service, US. Depart- 
ment of Justice, with offices at New Orleans, Louisiana. 

2. At 1:15 P.M, on April 3, 1961 I was instructed by Chief Patrol In- 
spector Gordon W. Gray to proceed to the district office of the Immigration 
and Naturalization Service in the company of two other officers., There we 
were to take Mr. Carlos Marcello into custody after he had been served with 
an Order of Deportation. I was to drive the automobile in which|Mr. Mar- 
cello was to be transported to the Moisant International Airport, without un- 
necessary delay. Mr. Marcello was to be deported to Guatemala aboard an 
airplane of the Immigration and Naturalization Service. Further instruc- 

, tions stated that Mr. Marcello would be allowed to contact his attorney by 
telephone, if he wished to do so. In the event Mr. Marcello's attorney was 


present at the District office, he was to be permitted to accompany us to the 
airport in the Service vehicle if he wished to do so. We were instructed not 
to engage in any unnecessary conversation with Mr. Marcello while enroute 


to the airport. Arrangements were made so that another car would go to 
the home of Mr. Marcello to be available to Mrs. Marcello in si event she 
desired to meet her husband at the airport. 
3. Pursuant to the above instructions, at 7:45 A.M. April 4, 1961, Pa- 
trol Inspectors William O. Britt, Emmett S. Murphy and I drove|to the Dis- 
trict office and went to an inner office adjoining the Investigator's room. 
At about 1:00 P.M. I was told by Detention Officer Lee Werling that Mr. 
Marcello was in Mr. Herring's office. Immediately, Inspectors Britt, Mur- 
phy and I went to the office of Immigrant Inspector Herring. I waited at the 
door to the hall and Officers Murphy and Britt went into the glass enclosed 
inner office. Momentarily, Britt and Murphy came fromthe inner office 
with Mr. Marcello between them. Together we walked to the elevator. We 
met Investigators Underwood and Bero and descended directly to the main 
floor. We left the building via the Perdido Street entrance. I immediately 
went to the car and occupied the driver's seat. Officers Britt and Murphy 
and Mr. Marcello occupied the rear seat. As we were about to leave, a man 
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came to the car. Mr. Marcello identified this man as his lawyer and said 
that he wanted to talk to him. The lawyer said his car was parked in a No 
Parking zone and that it was unlocked and his brief case was in it. I heard 
someone say that he could go with us to the airport. Iam unable to identify 
the voice due to the noise and confusion. At that time I turned in the seat 
and heard Mr. Marcello tell the lawyer to get in the car so they could talk 
on the way to the airport. The lawyer got into the front seat and closed the 
door. I pulled away from the curb and entered traffic. 

4. While enroute to the airport the lawyer read something from a 
paper. I was unable to hear the contents due to traffic noise. The only 
words I heard distincly were the words "Guatemala" and "Laredo." My 
attention was directed to traffic, which was heavy in town. I had to bring 
the car to a full stop at Carondelet, Baronne and Poydras streets. As we 
approached the Expressway near the Union Passenger Terminal, I heard 
the attorney ask if he could get out and take a cab back to his car. I was 
unable to hear any clear reply from the rear seat. I heard Mr. Marcello 
ask if he would be allowed to get any clothes. Mr. Murphy answered that 
we were going directly to the airport. 

5. It was necessary that I stop twice on Airline Highway in the Me- 
tairie and Kenner area. It was here that I noticed that the attorney had re- 
laxed and seemed interested in the ride. He sat crossways in the seat and 
began talking to me. He asked if there was a red light on top the car. I 
answered “no.” He said that that was probably why the other cars did not 
respond to the siren as well as they should. He stated that the other drivers 
could hear the siren but did not know from which car it was coming. I agreed 
and drove on. 

6. We arrived at the airport and drove directly *: the Service plane. 
I radioed our arrival to Chief Patrol Inspector Gordon W. Gray. The plane 
was airbrone at 1:35 P.M. 


/s/ Alfred J. Heitzmann 
Immigration Patrol Inspector 


[JURAT the 12th day of April, 1961] 
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Department of State Letter of May 5,1961 and 
Accompanying State Department Certification 
Signed by Katherine W. Bracken, Director, 
Office of Central American and Panamanian 
Affairs, as to the State Department's Having 
Received no Representations from the Guate- 
malan Government Qualifying or Changing Its | 
Original Acceptance of Appellant as a Deportee 
from the United States | 


eal ttt 


(Note: These documents are Government's Exhibit Q 
and the certification only also appears, in 
appellant's :portion:of Joint Appendix, supra at p. 24) 

| 


DEPARTMENT OF STATE 
Washington | 


May 5, 1961 

Dear Mr. Acheson: 

Pursuant to the conversation this afternoon between Mr. Gil Zimmer- 
man, Special Assistant to the United States Attorney, and Mr. Richard A. 
Godfrey , Officer in Charge of Guatemalan Affairs, there is enclosed here- 
with my certified statement concerning the case of Carlos Marcello. In 
this statement I certify that up to the present time, specifically as of 4:00 
PM of this date, the Department of State has not received any representa- 
tions from the Government of Guatemala which would qualify or change its 
original acceptance of Carlos Marcello into its territory as a deportee from 
the United States. I wish to assure you that if any representations are re- 
ceived in this connection from the Government of Guatemala, you will be 
immediately informed. 


Sincerely yours, 


/s/ Katherine W. Bracken 
Director, Office of Central American 
Enclosure: and Panamanian Affairs 


Certified Statement. 


Mr. David C. Acheson, 
United States Attorney for the 
District of Columbia, 

United States Courthouse, 

Srd and Constitution Avenue, 
Washington, D.C. 


No. 61/3284 
UNITED STATES OF AMERICA 


eee * * 


DEPARTMENT OF STATE 


TO ALL TO WHOM THESE PRESENTS SHALL COME, GREETING: 

I CERTIFY That Katherine W. Bracken, whose name is subscribed 
to the document hereunto annexed, was at the time of subscribing 
the same, Director, Office of Central American and Panamanian 
Affairs, Department of State, and full faith and credit are due to her 
actions as such. 


IN TESTIMONY WHEREOF,I, DEAN RUSK, Secretary of State, have 
hereunto caused the seal of the Department of State to be affixed and my 
name subscribed by the Acting Authentication Officer of the said Department, 
at the city of Washington, in the District of Columbia, this fifth day of May, 
1961. 


/s/ Dean Rusk, 
Secretary of State. 


/s/ Pattie H. Field 
Acting Authentication Officer, 
Department of State. 


DEPARTMENT OF STATE 61/3284 
Washington 


I, Katherine W. Bracken, Director of the Office of Central American 
and Panamanian Affairs, certify that as of this time, 4:00 PM of May 5, 
1961, the Department of State has received no representations from the Gov- 
ernment of Guatemala, either oral or in writing, which ‘: any manner quali- 
fies or changes its original acceptance of Carlos Marcello, also known as 
Calogero Minacore, also known as Calogers, into its territory as a deportee 


from the United States. 


/s/ Katherine W. Bracken 
Director, Office of Central American 
and Panamian Affairs 
Department of State 
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Supplementary Affidavit dated June 9, 1961 of | 
Immigration and Naturalization Service 

Director E. DeWitt Marshall, as to His Observa- 
tion of Appellant's Admittance to Guatemala, and 
as to His Having Received no Representation from 
the Guatemalan Government Qualifying or cee: 


ing Its Original Acceptance of Appellant as a 
Deportee from the United States 


| 


(Note: This affidavit is Government's Exhibit T 
and also appears in appellant's portion of 
Joint Appendix, supra, at pp. 56-57) | 


United Mexican States : 
Federal District : 
City of Mexico : 
Embassy of the United : 
States of America : | 


Before me, ALLEN COOPER, Vice Consul of the United States of 
America at Mexico, D.F., Mexico, duly commissioned and qualified, per- 
sonally appeared E. DeWitt Marshall, who, being duly sworn, deposes and 
says as follows: | 

(1) My name is E. DeWitt Marshall and I reside at #290 Sierra 
Ventana, Mexico, D.F., Mexico. | 

(2) Iam employed by the United States Government and my 
title is District Director, Immigration and Naturalization Service, 
with jurisdiction in Service matters in Mexico, Central and South 
America and the Caribbean area. I read, write and apee tne Spanish 
language fluently. 

One of my official duties, pursuant to agreement between the 
Department of State and the Immigration and Naturalization Service, 
is to make arrangements for the reception and ac aission of aliens 
being deported from the United States to countries within my juris- 
diction. 

This supplements the affidavit I executed on April 10, 1961 in 
the case of Carlos MARCELLO, also known as Calogero MINACORI, 
also known as Calogers MINACORE. That affidavit set forth the 


116 


official action taken by me in procuring a travel document for Marcello 
from the Chief of the Immigration Service of Guatemala. That travel 
document was the one used to effect the admission of Carlos Marcello 
to the Republic of Guatemala as a deportee from the United States on 
April 4, 1961. 

{3} I was present at Aurora Airport, Guatemala City, Guatemala 
when Marcello landed there on April 4, 1961 as a deportee from the 
United States aboard a United States Immigration and Naturalization 
Service aircraft. The aircraft landed at the regular commercial air- 
port in Guatemala City and, under instructions from the tower because 
it was not a commercial aircraft, it taxied to the military ramp. 

(4) Immediately after landing, Marcello was taken to the Guate- . 
malan Immigration Office at the airport's Administrative Building. 
This is the same building and the same office where passengers arriv- 
ing on commercial flights in Guatemala are inspected. Marcello was 
inspected in my presence and view by the Guatemalan Immigration 
Officer in Charge, and the usual landing card was executed for him. 
After Marcello was inspected by the Immigration Officer, he departed 
the airport accompanied by an officer of the Guatemalan Government. 
I did not see Marcello again. 

(5) I have received no representation from the Government of 
Guatemala, neither orally nor in writing, which in any manner qualifies 
or changes its original acceptance of Marcello into its territory as a 
deportee from the United States. 

(6) If any representation is received by me in this connection 
from the Government of Guatemala, I will immediately communicate 
it to the Office of the United States Attorney for the District of Colum- 
bia, United States Courthouse, 3rd and Constitution Avenue, Washing- 
ton, D.C. 

AND FURTHER DEPONENT SAITH NOT. 
/s/ E. DeWitt Marshall 
{SURAT the ninth day of June, 1961] 


/s/ Allen Cooper 
Vice Consul of the 
United States of America 
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Supplementary Affidavit of Special Assistant 
United States Attorney Gil Zimmerman Dated 
June 12, 1961 Submitting Hearsay Material as 
to the Guatemalan Government's Original 
Determination Appellant's Entry Papers were 
All in Order, Filed in Rebuttal to Appellant's | 
Hearsay Material Submitted in Support of His 
Motion to Vacate Judgment 


(Note: This affidavit is Government's Exhibit U, ) 


AFFIDAVIT 
| 


CITY OF WASHINGTON 
DISTRICT OF COLUMBIA : 


Gil (Gilbert) Zimmerman, being duly sworn, deposes and says: 

1. Iam an Attorney on the staff of the General Counsel, Immigra- 
tion and Naturalization Service, Washington, D.C., and am presently serv- 
ing as a Special Assistant United States Attorney for the District of Colum- 
bia. Since its inception, I have been in charge of the defense in the litiga- 
tion, United States District Court for the District of Columbia Civil Action 
No. 1035-61, brought by Carlos Marcello against the Attorney General of 
the United States and the Commissioner of Immigration and Naturalization. 

2. Throughout the said litigation, I have acted in the belief and on 
the conclusion that plaintiff in his complaint and in the supporting affidavit 
of his counsel, Jack Wasserman, raised no issue whatever as to the indis- 
putable fact that plaintiff was on April 4, 1961 actually physically received 
into the territory of Guatemala, and was then permitted entry to Guatemala 
by the Guatemalan officials, following his deportation by air from the United 
States to Guatemala. I have been and remain of the view that the only con- 
clusion that can be drawn from the complaint and supporting affidavit is 
that, while plaintiff raised no issue that as a matter of fact he had been re- 
ceived and passed by the Guatemalan officials following his arrival in 
Guatemala on April 4, 1961, it was and is his contention that as a matter 
of law Guatemala's acceptance of him as a deportee from the United States 
on April 4, 1961 is vitiated by the circumstances -- which are also not 
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factually in dispute -- under which the representative of the Government of 
the United States procured the Guatemalan travel document for plaintiff's 
deportation from the United States to Guatemala. 

8. The affidavit of Jose Louis de la Roca (Exhibit A in support of 
plaintiff's Motion to Vacate Judgment) is the first indication I have received 
that plaintiff purports to raise an issue of fact as to his having been physic- 
ally received and passed by the Guatemalan officials on April 4,1961. That 
affidavit contains hearsay allegations as to what the affiant claims has been 
"reported in the Guatemalan Press." In order that these hearsay statements 
of the affiant will not go unrebutted on the record of this Court, I wish to in- 
form the Court as follows: 

A. Ina newspaper report published in the Washington Evening Star 
issue for Saturday, April 8, 1961 (at p. A-3), under the date line "New Or- 
leans, April 8, 1961 (AP),” these statements appeared: 

The Guatemalan government has taken an official hands off pol- 
icy in the case of kingpin racketeer Carlos Marcello, the New Orleans 
States-Item reported today in a dispatch from Guatemala City. 

States-Item reporter Emile Comar quoted Augusto Mulet, Guate- 
malan Presidential Press Secretary, as saying the official government 
position is that the records of Marcello's birth in the tiny community 
of San Jose Pinula in the Central American republic are legal and not 
forged. 

Mr. Mulet said no inquiry is planned into apparently forged 
birth records which resulted in Marcello's being deported to Guate- 
mala from New Orleans last Tuesday. Marcello has been called the 
United States' No. 1 rackets chieftain. 

Meanwhile, in Guatemala City, Marcello continued to lounge in 
a luxury hotel with police keeping an eye on his movements but mak- 
ing no effort to stop his comings and goings. 

"We have nothing against this man," Mr. Mulet said. "No official 
complaint has been filed and he is charged with nothing." 


119 


B. Following my reading of this newspaper report, I initiated a re- 
quest through State Department channels for official confirmation of the re- 
ported statements made by the Guatemalan Presidential Press Secretary. 
Thereafter, the American Embassy in Guatemala on April 19, 1961 trans- 
mitted to the Department of State the attached statement in the Spanish 
language (marked Exhibit A to this affidavit). The transmittal memorandum 
described this as a statement received that same date, signed by Sr. Augusto 
Mulet-Descamps, Information Secretary of the Office of the President of the 
Republic of Guatemala, concerning the case of Carlos Marcello. ‘The trans- 
mittal memorandum noted that the attached written statement of Sr. Augusto 
Mulet-Descamps indicated that Sr. Mulet-Descamps had stated the following 
to Emile Comar of the New Orleans States-Item (freely translated to English): 

Mr. Marcello, according to the Minister of the Government, en- 
tered the country with documents which are legal. Administratively 
we are unable to judge whether the documents are illegal; poscerning 
this a Court must pronounce judgment. 

If this man has committed some crime in the United States, its 
authorities will have to ask Guatemala for his extradition. As far as 

I know, up to now no one has gone to any Court in Guatemala to accuse 

the said individual of having committed any offense. 

FURTHER DEPONENT SAYETH NOT. 

/s/ Gil Zimmerman 
[JURAT the 12th day of June, 1961] 


Presidencia de la Republica 
(SELLO) 
Secretaria de Informacién 


Guatemala, C. A. Al contestar sfrvase mencionar el 
nimero y referencia de esta nota. 


Estas son las declaraciones que df al Sefior don Emile Comar, of The New 
Orleans States Item, de Nueva, Orleans. 
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EI setior Marcello, segin me indica el sefior Ministro de Gobernacién entré 
al pafs amparado en documentos que son legales. Administrativamente no podemos 
juzgar si los documentos son ilegales, al respecto debe pronunciarse un Juzgado. 

Si este seior ha cometido algin crimen en los E.E. U.U., las autoridades de 
allé deberSn dirigirse a las de Guatemala pidiendo su extradici6n. Hasta ahora, que 
yo sepa, nadie se ha presentado a ningwin juzgado en Guatemala acusando a dicho 
sefor de haber cometido un delito. 


Iv. MATERIAL FROM DISTRICT OF COLUMBIA 
CIVIL ACTION NO. 2763-55 AND THE 
IMMIGRATION AND NATURALIZATION 
SERVICE'S CERTIFIED ADMINISTRATIVE 
RECORD, RELATIVE TO THE GOVERNMENT'S 
EFFORTS TO EFFECT APPELLANT'S 
DEPORTATION TO FRANCE AND ITALY, AND 
APPELLANT'S STRATAGEMS TO FRUSTRATE 
AND DEFEAT DEPORTATION 


A. Government's Motion for Summary Judgment 
Filed September 16, 1955 in D.C. Civil Action 
No. 2763-55, Together with Following Docu- 
ments Referred to Therein or Attached Thereto: 


Letter of June 29, 1955 from Appellant's Counsel, 
France as the of rtation. 


Letter of July 21, 1955 from Frenct ~onsul General 
Second Time to Issue a Travel Docu- 


Letter Dated August 9, 1955 from Italian Consul 
General Canceling and Recalling Italian Travel Docu- 
ment for Appellant. 00 
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Affidavit Dated September 1, 1955 of Acting Assist- 
ant Commissioner F. W. Braden, Enforcement| 
Division, Immigration and Naturalization Service, 
Attesting to Events Surrounding Appellant's - 
tration of the Government's Efforts to Deport 

to Italy in A 1955. 

Immigration and Naturalization Service's Letter of 
September 6, 1955 to French Consul General 
Requesting Issuance of Travel Document for Appel- 
lant's rtation to French Territory. | 


| 
Letter of September 9, 1955 from French Consul 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


CARLOS MARCELLO, ) | 
Plaintiff | 
v. Civil Action No. 2763-55 


HERBERT BROWNELL, JR. 
The Attorney General, 


Defendant. 


MOTION FOR SUMMARY JUDGMENT 
Comes now the defendant by his attorney, the United States ‘Attorney, 
and moves this Court for summary judgment on the grounds that: 
1. The complaint fails to state a cause of action upon which this Court 
may grant relief; 
2. There is no genuine issue of material fact, and the defendants are 
entitled to judgment as a matter of law. 
There was filed with this Court with the answer to the amended com- 
plaint an affidavit of the Acting Assistant Commissioner of the Enforcement 
Division of the Immigration and Naturalization Service, together with a series 
of exhibits numbered "A" through "J," inclusive. The said affidavit and at- 
tached exhibits are incorporated herein by reference and made a/part hereof 
so as to constitute part of the within motion for summary judgment. In addi- 
tion thereto there is attached hereto and made a part hereof a certified copy 
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of a letter addressed to the Consul General of France on September 6, 1955 
on behalf of the defendant by the Acting Officer in Charge of the Immigration 
and Naturalization Service, New Orleans, Louisiana, and the original reply 
of the Consul General to that letter dated September 9, 1955. 


/s/ Leo A, Rover 
United States Attorney 


/s/ Oliver Gasch 
Assistant United States Attorney 


/s/ Frank H. Strickler 
Assistant United States Attorney 


/s/ Joseph M. F. Ryan, Jr. 
Assistant United States Attorney 


/s/ William B. Taffet 
Special Assistant to the 
United States Attorney 


NO. 1 


CONSULAT GENERAL DE FRANCE 
LANOUVELLE ORLEANS 


June 3, 1953 


Mr. Edward P. Ahrens, 
Officer in Charge, 
U.S. Immigration & Naturalization Service, 
P.O. Box 714, 
New Orleans, 13, La. 
RE: Carlos Marcello, aka Calogero 
Minacari, File No. A2 669 451 


Dear Sir: 

With reference to your letter of June 2nd, 1953, we regret to inform 
you that the above named subject being an Italian citizen, although born in 
the French protectorate of Tunisia, we cannot provide him with a passport 
or any kind of travel document. 
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We suggest that you take the matter up with the Consulate General of 
Italy. 
Very truly yours, 


/s/ E. Etienne, 
Vice Consul. 


Copy-Consul General of Italy. | 
New Orleans, La., August 22, 1955 

I certify that the above is a true and correct copy of the original con- 
tained in Immigration and Naturalization Service file A 2 669 541 which is 
now in my custody. | 


/s/ Horace A. Nabors 
Acting Officer in Charge 


NO. 2 


CONSOLATO D'ITALIA 
2100 Nashville Avenue 
University 8696 
New Orleans 15, La. 


In reply to 
No. 3478 Pos. C.9 
Subject: MINACORI, Calogero - Deportation 


Mr. Edward P. Ahrens 

Officer in Charge 

Immigration & Naturalization Service 
P.O. Box 714 

New Orleans 13, La. 


Dear Sir: 
With reference to your letter File No. A 2 669 541 of June 4th, 1953, 

I wish to enclose the "Foglio di Via" of the above mentioned pereon, travel- 

ling document valid solely for his return to Italy. 
I shall appreciate if you will kindly inform me of the name of the ship 

and date of departure of Mr. Minacori. 
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Very truly yours, 


/s/ Enrico Aillaud 
Consul of Italy 


New Orleans, Louisiana, August 22, 1955 
I certify that the above is a true and correct copy of the original con- 
tained in Immigration and Naturalization Service file A 2 669 541 which is 
now in my custody. 


/s/ Horace A. Nabors 
Acting Officer in Charge 


No. 3 


JACK WASSERMAN 
Counsellor-at-Law 
Warner Building 
Washington 4, D.C. 


June 29, 1955 


Officer in Charge 
Immigration and Naturalization Service 
New Orleans, Louisiana 


Re: Carlos Marcello - A 2 669 541 
Dear Sir: 

Iam enclosing my notice of appearance in the above matter. 

On behalf of Mr. Marcello, I desire to designate France as the place 
to which he shall be deported. 

At page 26 of the minutes, it will be noted that when Mr. Marcello was 
asked to designate the place to which he should be deported, he answered 
that he would have to decide the matter later. 

Our investigation of Mr. Marcello's citizenship leads us to believe 
that he is not an Italian citizen. His father lost his Italian citizenship be- 
fore Mr. Marcello's birth and became a French citizen. Accordingly, if 
Mr. Marcello has any citizenship at the present time, he is either a citizen 
of France or Tunis. I therefore believe that it is appropriate to designate 
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France as the place to which he shall be deported. 

On behalf of Mr. Marcello, I further request that I be advised when 2 
determination is made by your office as to the place to which he shall be 
deported. 


/s/ Jack Wasserman 


| 
Very truly yours, | 
| 
| 
| 


New Orleans, Louisiana, August 22, 1955 
I certify that the above is a true and correct copy of the original con- 
tained in Immigration and Naturalization Service file A 2 669 541 which is 
| 


now in my custody. 


/s/ Horace A. Nabors | 
Acting Officer in Charge 


NO. 4 


CONSULAT GENERAL DE FRANCE 
LaNouvelle Orleans 
1228 Whitney Bldg. 
Telephone Magnolia 6621 


United States Department of Justice, 
Immigration and Naturalization Service, 
P.O. Box 714, 

New Orleans, La. 


Attention: Mr. Horace A. Nabors 
Acting Officer in Charge. 
Dear Sir: 


We wish to acknowledge receipt of your letter of July 19th, concern- 
ing Mr. CARLOS MARCELLO, or CALOGERO MINACORE (File No. A 2 
669 541 DEP). 

According to the documents annexed to said communication and his 
own statement under oath, it appears that he is a citizen of Italy. 

Therefore, we regret to inform you that this office is unable to issue 
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him 2 French passport, or any kind of travel document. 
Very truly yours, 


/s/ ©, Etienne, 
Vice-Consul. 


New Orleans, Louisiana, August 22, 1955 
I certify that the above is a true and correct copy of the original con- 
tained in Immigration and Naturalization Service File A 2 669 541 which is 
now in my custody. 


/s/ Horace A. Nabors 
Acting Officer in Charge 


NO. 5 


CONSOLATO GENERALE D'ITALIA 
3803 St. Charles Avenue 
New Orleans, 15, La. 


August 9, 1955 
Your File A 2 669 451 


No. 4867 
Pos. C.3 


and Naturalization Service 
United States Department of Justice 
P.O. Box 714 
New Orleans 13, L2. 
| Re: CARLOS MARCELLO alias 
CALOGERO MINACORI 
Gentlemen: 


Since the issuance of our foglio di via under date of June 24, 1953, 
certain evidence has been presented to this office wit! -eference to the 
citizenship of the above named subject. 

This new evidence is of such importance that it is necessary that 
this Office conduct further investigation as to the citizenship of this man. 
Under such circumstances, we regret to advise that we must cancel and 
recall the said ‘Foglio di Via" issued by this office under date of June 24, 
1953. 
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Very truly yours, 


[Received 10:30 A.M. /s/ A. Trinchieri | 
this date from Consul Consul General of Italy | 
personally. HAN ] | 

| 


New Orleans, Louisiana, » August 22,1955 
I certify that the above is a true and correct copy of the original con- 


tained in the Immigration and Naturalization Service file A 2 669 541 which 


is now in my custody. 


/s/ Horace A. Nabors 
Acting Officer in Charge 


NO. 6 


[AFFIDAVIT] 


CITY OF WASHINGTON =: gg 
DISTRICT OF COLUMBIA : 


¥. W. Braden, being duly sworn, deposes and says: | 

Iam Acting Assistant Commissioner, in charge of the Enforcement 
Division, Immigration and Naturalization Service. I make this affidavit on 
information and belief, based on the records of the Immigration and Natural- 
ization Service (the Service) and on conversations with officers of that Serv- 


ice. 
Carlos Marcello, an alien, was ordered deported by a special inquiry 
officer of the Service in 1953 on the basis of an earlier conviction for a 
narcotics law violation. His appeal from that order was dismissed by the 
Board of Immigration Appeals June 1, 1953. During the deportation pro- 
ceedings against him, Marcello was asked if he wished to designate a na- 
tion for deportation be he declined to make such a designation. | ‘He also 
testified that he was born in Tunisia and that he though his parents were 
born in Italy. The Special Inquiry Officer found that Marcello had been 
born of Italian parents and that he appeared to have acquired Italian citi- 
zenship at the time of his birth. A similar pret was made by the Board 
of Immigration Appeals. 
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After the Board of Immigration Appeals sustained the order for his 
deportation, Marcello was apprehended under that order. On June 2, 1953, 
the Officer in Charge of the Service at New Orleans, Louisiana, sent a letter 
to the Italian Consul at New Orleans, attached copies of the hearing officer's 
order and Form I-217, summarizing the contents of the hearing record as 
to apparent nationality, and requested a travel document for deportation to 
Italy. This letter and its attachments are annexed hereto as "Exhibit "A". 
The same day an identical letter was sent to the French Consul at New Or- 
leans, except that it requested a travel document for deportation to France. 
This letter and its attachments are annexed hereto as Exhibit "B". 

On June 3, 1953, the French Vice Consul replied, declining to issue a 
travel document to Marcello (Exhibit "C"). On June 3, 1953, the Italian 
Consul at New Orleans also responded and requested further information 
concerning the exact name of the town in which Marcello's parents were 
born and stating that, in the meantime, "this Consulate is inquiring in Italy 
as to ascertain if the detained’s parents were born in Italy and we trust to 
have a reply ina very short time” (Exhibit "D"). The additional informa- 
tion was supplied (Exhibit "E") and the Consulate apparently received favor- 
able information from Italy since on June 24,1953, it issued an Italian pass- 
port (foglio di via) for Marcello (Exhibit "F"), This passport later was re- 
validated on request (Exhibit "G"). 

After the Supreme Court's decision of May 31, 1955, sustaining the 
order of deportation, Marcello requested and was granted permission to 
make a designation of France as the country of his choice for deportation 
(Exhibit "H"). Following such designation, the Service on July 19, 1955, 
addressed a letter to the French Consul in New Orleans again attaching 
copies of the pertinent documents previously mentioned, pointing out that 
Marcello had designated France as the country of his choice, and request- 
ing the issuance of a travel document permitting his deportation to France 
(Exhibit "I"). On July 21, 1955, the French Vice Consul responded, again 
declining to issue a French passport or any other kind of travel document 
to Marcello (Exhibit "J"). Thereafter it was again concluded by the Service 
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that deportation of Marcello was to be made to Italy, which had already in- 
dicated its willingness to accept him by issuing a passport. This determina- 
tion was based on Marcello's apparent Italian nationality and also on the con- 
clusion that deportation to any other country designated by the statute asa 
place for his deportation was impracticable and inadvisable. | 
Marcello was directed to surrender to the New Orleans Office of the 
Service on August 11, 1955, for deportation to Italy the following day. It is 
my information and belief that, in the meantime, Marcello prevailed on the 
Italian Consul at New Orleans to withdraw the passport (foglio di via) which 
had been issued to him. The Italian Consul, Mr. Trinchieri, appeared at the 
office of the Service at New Orleans on the morning of August 11 , 1955, and 
personally delivered a letter ("Exhibit "K") stating that new evidence had 
been presented to him concerning Marcello's citizenship, that it) was neces- 
sary to conduct a further investigation, and that consequently the foglio di 
via previously issued for Marcello was cancelled and recalled. | 


The withdrawal of the travel document has deferred the opportunity to 


accomplish the order of deportation. However, the Service has made repre- 
sentations to the appropriate authorities in an effort to obtain reinstatement 
of the travel document. | 


/s/ F. W. Braden 
[JURAT the 1st day of September, 1955] 


NO. 7 
908 Masonic Temple Building 
September 6, 1955 


Honorable Guy De Sonoupre 
Consul General of France 
Whitney Building 

New Orleans, Louisiana 


Dear Sir: RE: CARLOS MARCELLO © 
| 
In previous correspondence dated June 2, 1953 and July 19, 1955, this 
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office requested that you issue a passport or travel document valid for de- 
portation of the above named individual to France. You responded on June 3, 
1953 and July 21, 1955, declining on each occasion to issue a passport or 
other travel document to Mr. Marcello, and stating on each occasion that he 
appeared to be a citizen of Italy. 

Mr. Marcello is now in custody of this Service, awaiting deportation. 
He has designated France as the country of his choice for deportation, and 
has requested that the matter be presented to you for reconsideration and 
final decision. He has not submitted any additional evidence or information, 
but has asked that we furnish you a complete account of the statements as 
to his nationality contained in our files. In compliance with his request, we 
present the following additional information: 

1. The record of his arrival in the United States as contained in the 
microfilm copy of the actual passenger manifest of the SS Liguria shows that 
on October 7, 1910 , one Calogero Minacari, age six months; citizen of Italy; 
race, South Italian; place of birth, Roccamena, Cercenti,Sicily; last permanent 
residence, Tunisi, Africa; was admitted to the United States as an immigrant 
alien, accompanied by his mother, Luigia Farruggia, and destined to his 
father, Giuseppe Minacari, Juniro Post Office, Louisiana. It appears that the 
place of the subject's birth as given in that record, that is, Roccamena, Cer- 
centi, Sicily, is inaccurate, since he has since that time always claimed birth 
in Tunis, Africa, which claim has been confirmed by his father on various oc- 
casions. It is believed that the inaccuracy was due to his arriving in the 
United States with his mother, who was listed on the same arrival manifest, 
and who was shown correctly as being born in Roccamena, Cercenti, Sicily, 
and the son's place of birth probably incorrectly being shown as the same 
as that of his mother. The mother’s record of arrival shows that one was 
of Italian nationality at that time. 

2. The record of this service relating to the arrival of the subject's 
father in the United States shows that Giuseppe Minacari entered the United 
States at New Orleans, Louisiana, on the SS Liguria on October 11,1909, at 
which time he stated that he was born on October 23, 1882 at Ravanusa, 
Italy , and that his nationality was Italian. 
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| 
3. The following statements as to his nationality have been made by 


Carlos Marcello in proceedings before this Service: | 


a. On October 31, 1938, in a sworn statement at New Orleans, 
Carlos Marcello stated that he was born on February 6, 1910 in Tunis, 
Africa. He at that time claimed that he believed himself to be a citizen 
of the United States simply because he had lived here nearly all of his 
life. At that time, he stated that his father and mother were both born 
in Italy and he did not know that either of them became a citizen of any 
other country. | 

b. On April 12, 1944, Carlos Marcello, in a sworn, signed state- 
ment to Immigration Patrol Inspectors at New Orleans, stated that he 
was born in Tunis, Africa on February 6, 1910, and that his nation- 
ality was Italian. | 

c. In another sworn statement on April 12, 1944, made to an 
Immigration Special Inspector at New Orleans, he again claimed birth 
in Tunis, Africa on February 6, 1910, but stated that he did not know 
of what country he was a citizen, and that he had always been told that 
Tunis, Africa, was France. In that statement, he said that during Feb- 
ruary 1942 when all aliens of enemy nationality were required to 
register ,he went to an office in New Orleans to be registered, and 
when asked where he was born he stated Tunis, Africa. He was then 
informed by a clerk that he did not have to register, as he| was not an 
enemy alien; that he was a French subject; and therefore he did not 
register as an alien of enemy nationality at that time, that is, as an 
Italian. | 

d. Ina sworn statement on October 6, 1952, Carlos | 
stated that he was born in Tunis, Africa on February 6, 1910, but as 
to his citizenship, he stated that when he was born in Tunis it was 
controlled by France; that he thought he was a citizen of the United 
States because he had been in this country since he was eight months 
old. However, he admitted never having been naturalized as a citizen 
of the United States. At that time, he stated his father and mother were 
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born in Ravanusa, Italy, and that his father was naturalized a United 

States citizen in 1942. 

e. At the time he was given a hearing by a Special Inquiry Of- 
ficer of this Service to show cause as to why he should not be deported, 
on February 16, 1953, the above statement made by him on October 6, 
1952 was read to him, and at that time he stated that it was all true 
and correct. 

f. On October 10, 1940, Carlos Marcello registered as an alien 
in the United States under the Alien Registration Act of 1940. He then 
stated that he was also known as Carlos Minacori; that he was born 
on February 6, 1910 in Tunis, France, and that he was a citizen of 
France. 

4. Carios Marcello's father, Giuseppe Marcello, now deceased, made 
the following statements as to his own nationality in proceedings before this 
Service: 

a. On June 20, 1938, Giuseppe Marcello stated that he was born on 
October 23, 1882 at Ravanusa, Sicily, Italy, and that he was a citizen of 
Italy; married; that his wife's name was Luigia Farruggia; that they were 
married in Tunis, Algeria, on February 6, 1907; and that his wife was also 
a citizen of Italy. He at that time stated that his son, Carlos, then age 28 
years, was born in Tunis, Algeria. Giuseppe Marcello, the father, stated 
that he went to Tunis with his parents when he was seven years old, and re- 
sided in Tunis until he was 26 years old when he came to the United States. 
This statement was made in connection with his son's deportation proceedings. 

b. The records of the U. S. District Court for the Eastern District of 
Louisiana reveal that in his application for citizenship, Guiseppe Marcello, 
alias Guiseppe Minacore, alias Guiseppe Minnacori, the subject's father, 
represented himself to be an Italian citizen when he made application for 
American citizenship. 

The statements set forth in this letter represent the full information 
in our files concerning Mr. Marcello's nationality. Please disregard prior 
submissions. I would appreciate your expedited consideration of this matter, 
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and your final decision whether you will issue a passport or other travel 
document to Mr. Marcello so that arrangements can be completed for his 
deportation. 


Very truly yours, 


Sam Bernsen 
Acting Officer in Charge 


NO. 8 
CONSULAT GENERAL DE FRANCE 
La Nouvelle Orleans 
September 9, 1955 


United States Department of Justice, 
Immigration and Naturalization Service, 
908 Masonic Temple Building, 

New Orleans 13, Louisiana. 


In re: Carlos Marcello, 
File No. A-2,669 ,541. 


Attention: Mr. Sam Bernsen, 
Acting Officer in Charge. 


Dear Sir: 
We are in receipt of your letter of September 6th, concerning the is- 
suing of a travel document to the abovementioned subject. | 
In reply to your communication, we can only confirm the position of 
this office with respect to this matter, as outlined in our previous corres- 
pondence. | 
Any individual applying for a French passport or any kind of travel 
document must establish proof of his French nationality by producing bona 
fide identification documents, issued by the proper French authorities. As 
far as we canascertain, the contents of the file in our possession do not 
show anything which might substantiate Mr. Marcello's claim to French 
citizenship, and the only document which might be acceptable in his case 
would be an affidavit of French nationality issued by the competent Civil 
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born in Ravanusa, Italy, and that his father was naturalized a United 

States citizen in 1942. 

e. At the time he was given a hearing by a Special Inquiry Of- 
ficer of this Service to show cause as to why he should not be deported, 
on February 16, 1953, the above statement made by him on October 6, 
1952 was read to him, and at that time he stated that it was all true 
and correct. 

f. On October 10, 1940, Carlos Marcello registered as an alien 
in the United States under the Alien Registration Act of 1940. He then 
stated that he was also known as Carlos Minacori; that he was born 
on February 6, 1910 in Tunis, France, and that he was a citizen of 
France. 

4. Carlos Marcello's father, Giuseppe Marcello, now deceased, made 
the following statements as to his own nationality in proceedings before this 
Service: 

a. On June 20,1938, Giuseppe Marcello stated that he was born on 
October 23, 1882 at Ravanusa, Sicily, Italy, and that he was a citizen of 
Italy; married; that his wife’s name was Luigia Farruggia; that they were 
married in Tunis, Algeria, on February 6, 1907; and that his wife was also 
a citizen of Italy. He at that time stated that his son, Carlos, then age 28 
years, was born in Tunis, Algeria. Giuseppe Marcello, the father, stated 
that he went to Tunis with his parents when he was seven years old, and re- 
sided in Tunis until he was 26 years old when he came to the United States. 
This statement was made in connection with his son's deportation proceedings. 

b. The records of the U. S. District Court for the Eastern District of 
Louisiana reveal that in his application for citizenship, Guiseppe Marcello, 
alias Guiseppe Minacore, alias Guiseppe Minnacori, the subject's father, 
represented himself to be an Italian citizen when he made application for 
American citizenship. 

The statements set forth in this letter represent the full information 
in our files concerning Mr. Marcello's nationality. Please disregard prior 
submissions. I would appreciate your expedited consideration of this matter, 
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and your final decision whether you will issue a passport or other travel 
document to Mr. Marcello so that arrangements can be completed for his 
deportation. 

Very truly yours, 


Sam Bernsen 
Acting Officer in Charge 


NO. 8 


CONSULAT GENERAL DE FRANCE 
La Nouvelle Orleans 
September 9, 1955 


United States Department of Justice, 
Immigration and Naturalization Service, 
908 Masonic Temple Building, 

New Orleans 13, Louisiana. 


In re: Carlos Marcello, 
File No. A-2 ,669 ,541. 
Attention: Mr. Sam Bernsen, 
Acting Officer in Charge. 
Dear Sir: 
We are in receipt of your letter of September 6th, concerning the is- 
suing of a travel document to the abovementioned subject. 
In reply to your communication, we can only confirm the position of 
this office with respect to this matter, as outlined in our previous corres- 
pondence. 
Any individual applying for a French passport or any kind of travel 
document must establish proof of his French nationality by producing bona 
fide identification documents, issued by the proper French authorities. As 
far as we canascertain, the contents of the file in our possession do not 
show anything which might substantiate Mr. Marcello's claim to French 
citizenship, and the only document which might be acceptable in his case 
would be an affidavit of French nationality issued by the competent Civil 
| 
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Court in Tunis on approval of the Ministry of Justice in Paris. Even in 
that case, his application would have to be submitted to our Foreign Office 
for decision. 

However, it seems very doubtful that such an affidavit could be se- 
cured by Mr. Marcello, in view of the fact that the French legislation re- 
garding nationality is not based on the "Jus soli." Therefore, being born 
in Tunis, of Italian parents, does not make him automatically a French citi- 
zen, and, since he was an infant in arms when he came to the United States, 
he cannot possibly have taken any steps in view of acquiring the French na- 
tionality by way of naturalization or otherwise. 

Very truly yours, 


/s/ E. Etienne 
Vice-Consul. 


Affidavit Dated April 13, 1961 of Immigration 
and Naturalization Service District Director 
James A. Hamilton as to Interview Had with 
Dr. Alfredo Trinchieri, Consul General of 
Haly at Boston, Mass., Concerning the Latter’s 
Participation in the Matter of an Italian Travel 
Document for Appellant in 1955 and 1956, while 
Dr. Trinchieri was Consul General of Italy in 
New Orleans, La. 


(Note: This affidavit is Government's Exhibit N) 


[AFFIDAVIT] 


COMMONWEALTH OF MASSACHUSETTS : 
COUNTY OF SUFFOLK : 


I, James A. Hamilton, Jr., being duly sworn, depose and say: 

1. Iam the District Director of the Boston District of the Immigra- 
tion and Naturalization Service, with offices at 150 Tremont Street, Boston, 
Massachusetts. 

2. Pursuant to instructions which I received from the Central Office 


ss 
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of the Immigration and Naturalization Service in Washington, D. C., proper 
diplomatic authorization having been obtained, I interviewed Doctor Alfredo 
Trinchieri, Consul General of the Republic of Italy, 101 Tremont Street, 
Boston, Massachusetts, on April 11, 12 and 13, 1961. During these inter- 
views, Doctor Trinchieri stated what is set forth in the following paragraphs: 

(a) That from 1954 to February 1958 he had served as the Con- 
sul General of the Republic of Italy in New Orleans, Louisiana; 

(b) That on or about August 11 or 12, 1955, he had delivered a 
letter to Mr. Horace A. Nabers, Acting Officer in Charge of the Im- 
migration and Naturalization Service offices in New nen: Louis- 
iana, in which he stated that since certain evidence had been present- 
ed to his office with reference to the citizenship of Carlos Marcello 
it was necessary to conduct a further investigation as to his citizen- 
ship and that therefore it was necessary to cancel and oon the 
"foglia di via" issued June 24, 1953; 

(c) That in a conversation with Mr. Nabers on that date he had 
informed Mr. Nabers that it had been alleged that Carlos Marcello's 
father had acquired the local citizenship while residing in Tunis, that 
Carlos Marcello therefore was of French nationality, and that this 
information would have to be investigated before a travel document 
would be issued; | 

(d) That he did not recall whether the information concerning 
this new evidence came directly from Rome or from the Italian Em- 
bassy in Washington; | 

(e) That Mr. Nabers did surrender the foglia di via to Mr. 
Trinchieri, which action he reported to the Italian Embassy, in Wash- 
ington, D. C.; | 

(f) That the Italian authorities investigated the matter and, in 
connection therewith, enlisted the aid of the French Embassy in 
Rome, but no proof of the acquisition of local citizenship by Carlos 
Marcello's father could be obtained; 

(g) That on October 30, 1956, a Mr. Jacob J. Amato, then at- 


torney for Carlos Marcello, called personally on Mr. —— at 
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the Consulate General and presented a petition to indefinitely sus- 
pend the issuance of an Italian travel document to Carlos Marcello 
accompanied by a letter of transmittal; 

(h) That while he did not recall it precisely he believes that 
Mr. Amato orally made reference to a Guatemalan birth certificate 
of Carios Marcello and that he, Mr. Trinchieri, told Mr. Amato to 
submit it to the Consulate General; 

(i) That the next day, October 31, 1956, the birth certificate 
showing birth of Calogero Minacori (Carlos Marcello) in Guatemala 
was received at the Consulate General through a messenger, 

{j) That he believed Mr. Amato submitted both the petition and 
the Guatemalan birth certificate; 

(x) That Mr. Trinchieri stated, "I would say without being 100% 
sure that they came from the same source, Mr. Amato;" 

Q) That he sent a photostatic copy of the Guatemalan birth 
certificate to the Italian Embassy in Washington, D. C., and that he 
does not know whether the Embassy forwarded it to Rome; and 

(m) That he well knew Mr. Amato as an attorney for Carlos 
Marcello. 


/s/ James A. Hamilton, Jr. 
[SURAT the 13th day of April, 1961] 
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Affidavit Dated April 14, 1961 of Immigration 
and Naturalization Service District Director | 
Cc. W. Johnson as to Interview Had with Dr. 


Occurring 
Document | 
| 
(Note: This affidavit is Government's Exhibit 0) 


[AFFIDAVIT] 


STATE OF LOUISIANA : gg | 
PARISH OF ORLEANS | 


C. W. JOHNSON, being duly sworn, deposes and says: | 

1. Lam the District Director, New Orleans District Office, Immigra- 
tion and Naturalization Service, United States Department of Justice, with 
offices at New Orleans, Louisiana. 

2. On April 11, 1961, I received instructions from the Central Office, 
U. S. Immigration and Naturalization Service, Washington, D.C., that » prop- 
er diplomatic clearance having been obtained, I was to interview Dr. Ro- 
berto Cerchione, Italian Consul General, New Orleans, with offices at 3802 
St. Charles Avenue, and ascertain precisely what his Consular files dis- 
closed concerning the receipt by the Italian Consulate General in New Or- 
leans in 1956 of a birth certificate showing that Carlos Marcello was born 
in Guatemala. Pursuant to the said instructions, I proceeded to Dr. Cer- 
chione's Offices and interviewed him on April 11, 1961 at his offices. He 
had before him the Consular file which he indicated related to this matter. 
He examined the Consular file in my presence and upon the basis of his 
examination of the file he stated that the file disclosed that: 

(a) On October 30, 1956, Joseph J. Amato, Attorney, $29 Huey P. 
Long Avenue, Gretna, Louisiana, submitted a petition to the Italian Consul- 
ate General, New Orleans, requesting suspension of the issuance of pass- 
port for Carlos Marcello for the reason that he was not an Italian citizen. 
It was alleged in such petition that Carlos Marcello had been born in Tunis, 


Africa, and that his parents were never citizens of Italy. 


{b} On October 31,1956, a photostatic copy of a birth record show- 
ing that Calogers Minacore was born in San Jose Pinula, Guatemala, Feb- 
ruary 6, 1910, was submitted to the Italian Consulate General, New Orleans. 
The birth record contained the following identifying numbers: A8753275, 
and Registro No. 8755022. The parents' names were shown as Guisepe 
Minacore and Suigia Farrugia. 

(c) A copy of a letter written on October 31, 1956 to the Italian Em- 
bassy, Washington, D.C., by Alfredo Trinchieri, who was the Italian Consul 
General at New Ozlears at that time, expressed surprise concerning re- 
ceipt of a birth certificate for Carlos Marcello showing birth in Guatemala. 

(d) On October 31, 1956, an Italian travel document was issued for 
Carlos Marcello by the Italian Consulate General at New Orleans. 

(e) Litigation was instituted in Italy on November 11, 1956 to declare 
Carlos Marcello not a citizen of Italy. 

3. On the same day, Dr. Cerchione exhibited to me the aforemention- 
ed copy of the petition for suspension of the issuance of passport for Carlos 
Marcello which was submitted to the Italian Consulate General at New Or- 
leans on October 30, 1956, and photostatic copy of birth record showing 
that Calogers Minacore was born in San Jose Pinula , Guatemala, on Feb- 
ruary 6,1910. From my prior knowledge of the case, I knew that the copy 
of said birth record was similar to the one relating to Calogers Minacore 
showing birth in San Jose Pinula, Guatemala on February 6, 1910, which 
had provided the basis for issuance by the Departmento de Migracion of 
the Ministerio de Governacion of Guatemala of a travel document for Ca- 
logers Minacore on March 15, 1961, and upon which basis the Immigration 
and Naturalization Service had deported Carlos Marcello to Guatemala on 
April 4, 1961. 

/s/ C. W. Johnson 


[JURAT the 14th day of April, 1961] 
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State Department's Letter of August 13, 1956, 
Enclosing Diplomatic Note Sent to Italian _ 
Government Concerning Our Government's | 
Efforts to Effect Appellant's Deportation to 


Italy, and Interim Response of Italian Government 


(Note: This appears in the certified administrative 
record, Government's Exhibit A; and the 
State Department diplomatic notice also ap- 
pears in appellant's part of Joint Appendix, 
supra, at pb. 65-68) | 


DEPARTMENT OF STATE | 
Washington 


In reply refer to 
VO 150 MARCELLO, Carlos August 13, 1956 
Dear Mr. Partridge: 
There is transmitted for your information a copy of 2 note 
in the Department to the Italian Embassy dated July 25, 1956 in the Calogero 
Minacori, alias Carlos Marcello, case. There is also transmitted a copy 
of an interim reply dated August 3, 1956 from the Italian Embassy. The 
Department is expending every effort to obtain an early decision from the 
Italian authorities in this case. | 
Sincerely yours, | 


/s/ Rolland Welch 
Director, Visa Office 


Enclosure: 


1. Copy of note to 
Italian Embassy, 
July 25, 1956 


2. Copy of note from 
Italian Embassy, 
August 3, 1956 


Mr. Frank H. Partridge, 

Assistant Commissioner, 

Enforcement Division, 

Immigration and Naturalization Service, 
Department of Justice. 
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AMBASCIATA D'ITALIA 
Washington, D.C. 


12134 
The Italian Embassy acknowledges receipt of the Department's note 
of July 25, 1956, concerning the deportation case of Calogero Minacori. 
The Embassy wishes to assure the Department of State that the con- 
tents of the note and the documents attached thereto have been promptly 
brought to the attention of the appropriate Italian Authorities in Rome. 


Washington, D. C. August 3, 1956 
Department of State 
Washington, D.C. 
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STATE DEPARTMENT NOTE 
of July 25, 1956 

The Department of State refers to a meeting of officials of the 
Italian Embassy, the United States Immigration and Naturalization Serv- 
ice and the Department of State on March 20, 1956, and to other conversa- 
tions between these officials over the past eleven months, all concerning 
the nationality of Calogero MINACORI, alias Carlos MARCELLO. The 
Italian Embassy has requested the submission of documentary proof to 
substantiate the United States contention that Calogero MINACO: RI is an 
Italian national. A thorough investigation of the facts relating to this 
person's citizenship status and his antecedents has been made and the 
results are given below: 

Calogero MINACOR!'s father, Giuseppe MINACORI iso known as 
Joseph MARCELLO), was born on October 3, 1882 in the Sicilian com- 
mune of Ravanusa (Province of Agrigento). His mother, Luigia FAR- 
RUGIO, was born in the same commune on February 3, 1893. They 
emigrated to Tunisia and were married in the city of Tunis, loa February 
18, 1908. All of these facts are substantiated by the enclosed certificates 
issued by the commune of Ravanusa and legalized by the Italian courts as 
well as authenticated by the American Consulate General in | Palermo. 
The marriage certificate is based on a record which was transcribed 
into the official register of marriages in Ravanusa during the year 1909. 
These certificates clearly establish that Calogero MINACORT's parents 
were Italian nationals at birth and also at the time of their marriage in 
Tunis in 1908. | 

The enclosed Extract from the Register of Baptisms of the Sainte 
Croix Parish of the Archdiocese of Carthage, Tunisia, shows that 
Calogero Minacori, son of Giuseppe MINACORI and Luigia | FARRUGGIO, 
was born in the city of Tunis on February 6, 1910 and baptized on March 
28, 1910. It will be noted that the information on this Extract concerning 
the names of the parents and their Sicilian origin corresponds to that 
given on the enclosed birth and marriage records issued by the Sicilian 


commune of Ravanusa. 
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The issue of the nationality of the parents thus narrows to whether 
they acquired French nationality between the time of their marriage in 
1908 and the date of their departure from Tunisia in 1910. First it 
should be observed that the record of their marriage in Tunis could 
hardly have been transcribed into the civil records of the commune of 
Ravanusa as late as 1909 if they had in the meantime become naturalized 
French citizens, for the acquisition of a new nationality would have re- 
lieved them of what is understood to be an obligation of Italian citizens 
to report changes ‘in civil status to the commune of their birth. This 
further narrows the likelihood of their change of nationality to approxi- 
mately one year {1909 to 1910), which would be an unusually short period 
for one to acquire a new nationality. It is understood that, according to 
Italian law, a child born in Tunisia of Italian parents in 1910 would have 
been an Italian national on the basis of jus sanguinis. 

At the request of the American Consulate General in Tunis, the 
High Commission in Tunis made an examination of its records to deter- 
mine whether Giuseppe MINACORI had ever, as suggested by the Italian 
Government, acquired Frenck nationality or served in the French army. 
The High Commission found no record of his alleged French naturaliza- 
tion or his alleged French military service. In fact, the inquiries into 
Giuseppe MINACORI's background in Tunisia failed to turn up any evi- 
dence suggesting that he could ever have possessed anything but Italian 
nationality. 

The MINACORI family emigrated from Tunisia to the United States 
in 1910. In addition to the above-described documentary evidence of 
Giuseppe MINACORI's Italian nationality, the Immigration and Naturaliza- 
tion Service has in its possession the following documents establishing 
that Giuseppe MINACORI (who changed his name to MARCELLO by court 
action in 1942) claimed Italian nationality at the time of his arrival in the 
United States and throughout his residence in the United States until he 
became a naturalized American citizen in 1942: 

2 Transcript of Service entry record shows that Giuseppe MINACORI 
arrived at New Orleans, Louisiana on October 11, 1909, at which 
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time he claimed to be a citizen or subject of Italy. 
Transcript of Service entry shows that Giuseppe MINACORI's wife, 
Luigia, and son, Calogero (Carlos), arrived at New Orleans, 
Louisiana on October 7, 1910, at which time Luigia MINACORI 
claimed to be a citizen or subject of Italy and son, Calogero (Carlos), 


was shown on the manifest as a citizen or subject of Italy. 
Selective Service records for the 1917-1918 registration show that 
Joseph MINACORI registered on September 12, 1918, at which time 
he claimed to be a citizen or subject of Italy. 
Copy of a sworn statement of Giuseppe MINACORI alias Joseph 
MARCELLO taken by an officer of this Service on June 30, 1938, at 
which time when asked of what country he was a citizen, stated that 
he was a citizen of Italy. 
Declaration of Intention to become a citizen of the United States 
Number 15408 filed in the United States District Court, New Orleans, 


Louisiana on August 20, 1988, shows he claimed Italian nationality. 


Record of registration as an alien on September 18, 1940, Joseph 
MARCELLO claimed to be a citizen or subject of Italy. 
Petition for naturalization Number 9944 filed in the United States 
District Court, New Orleans, Louisiana, on February 18, 1942, 
shows Joseph MARCELLO claimed his then present nationality was 
Italian. 

On September 10, 1949, when making and signing an application for 

a duplicate certificate of naturalization in lieu of one lost, Joseph 

MARCELLO stated that his previous nationality was Italian. 

No record has ever been found to show that Giuseppe MINACORI 
claimed the nationality of any country other than Italy before he was 
naturalized as an American in 1942. It is also of interest that he 
returned to Italy and died there on June 17, 1952. 

The United States Immigration and Naturalization Service has made 
a thorough investigation of the background of Calogero MINACORI (alias 
Carlos MARCELLO) and has found no record that he has ever become a 
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naturalized American citizen. He could not have acquired American 
nationality through his father's naturalization in 1948 because he was 
already at that time 32 years of age. 

In view of the very substantial positive evidence that Giuseppe 
MINACORI was an Italian national by birth and did not at any time acquire 
any other nationality prior to this American naturalization in 1942 (as 
well as the lack of concrete evidence to the contrary), and also the fact 
that his son Calogero MINACORI (alias Carlos MARCELLO) has never 
acquired American citizenship since his arrival in this country as an 
Italian national, the United States Government believes that Calogero 
MINACORT's Italian nationality would appear to be well established. It 
would therefore be appreciated if the Italian Government would authorize 
the issuance of an Italian travel document to him in order to facilitate his 
departure from the United States. 


Department of State, 
Washington, July 25, 1956 


Enclosures: 
Birth certificate of Giuseppe MINACORI. 
Birth certificate of Luigia FARRUGGIO. 


Marriage certificate of Giuseppe MINACORI and Luigia 
FARRUGGIO. 


Extract from the Register of Baptisms (Carthage, Tunisia), 
relating to the birth and baptism of Calogero MINACORI. 


Clearances: 
VO - Mr. L'Heureux 
L/EUR - Mr. Keegan 
INS - (See General Swing’s letter attached) 
G - Mr. Finn 
EUR:WE:JBEngle:md;ee 
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Immigration and Naturalization Service's 
Letter of June 13, 1957 to Italian Consul 
General in New Orleans Requesting Travel 
Document for Appellant’ 8 Deportation | 
(Note: This appears in the certified administrative 
record, Government's Exhibit A) | 


June 13, 1957 


Honorable Alfredo Trinchieri 

Consul General of Italy 

3803 St. Charles Avenue | 

New Orleans 15, Louisiana | 
| 


My Dear Dr. Trinchieri: 

I refer to your letter of December 7, 1956, in which you advised that 
you had received authority from the Ministry of Foreign Affairs at Rome, 
Italy , to renew the travel document previously issued to Calogero Minacari, 
also known as Carlos Marcello, and that the renewal would be|carried out 
at any time; but that in consideration of the fact that our service was not 
at that time legally able to deport Mr. Minacori because of pending judicial 
proceedings, you would postpone the revalidation of the travel document 
until such time as the judgment ordering the deportation of the said Calogero 
Minacori shall become final. | 

We have been advised today that a judicial judgment has been entered 
permitting us to effect the deportation of Mr. Minacori, also known as Carlos 
Marcello. The mandate from the Court will be issued within fifteen days. 

It is therefore requested that you issue the necessary travel document 
for the deportation of Mr. Minacori. 

With kindest personal regards, 

Sincerely , 


Horace A. Nabors 
Acting District Director | 


Reply of June 14, 1957 from Italian Consul 
General Advising that Travel Document for 
t's Deportation Could not be Issued 
of Appellant's Pending Litigation 
in Italian Courts 


(Note:' This appears in the certified administrative 
| record, Government's Exhibit A) 


466 F 
C.3 June 14, 1957 
My dear Mr. Nabers: 

Acknowledgment is made of your letter of June 13, 1957 requesting 
this Consulate General to issue a travel document in connection with the 
deportation of Calogero Minacori. 

I am constrained to advise that I cannot, at the time, accede to your 
request because: 

- the proceedings in the Courts of the United States do not ap- 
pear to have become final; 
- proceedings were instituted by Mr. Calogero Minacori in the 

Courts of Italy; as the result of said proceedings, this Office has been 

instructed by the Italian Ministry for Foreign Affairs that the matter 

is now under the jurisdiction of the Italian Tribunals, and therefore 

this Office should refrain from taking any action toward issuing a 

travel document or to do or perform any other action in the matter. 

Your request, however, will be referred to higher authority and as 
soon as an answer is received your Office will be informed. 

With kindest personal regards, 

Sincerely , 


/s/ A. Trinchieri 
Consul General of Italy 


Mr. Horace A. Nabers 

Acting District Director 

Immigration and Naturalization Service 
New Orleans, La. 
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Immigration and Naturalization Service's 
Letter of July 25, 1957 Notifying Appellant 


(Note: This appears in the Certified Administrative 
record, Government's Exhibit A) 


July 25, 1957 


Mr. Carlos Marcello 
800 Barataria Boulevard 
Marreno, Louisiana 


Dear Mr. Marcello: 
You are advised that when you appear at this office to make your 
monthly report on August 1, 1957 under the Order of Supervision dated 
June 11, 1957, you will be requested to sign an application to the Consul 
General of Italy in New Orleans to have that official issue to you a travel 
document for your travel to Italy. | 
In this connection, your attention is called to Section 242(e) of the 
Immigration and Nationality Act, which reads in part as follows: 

"Any alien against whom a final order of deportation is outstanding 
by reason of being a member of any of the classes described in 
paragraphs (4), (5), (6), (7), (11), (12), (14), (15), (16), (17), or (18) 
of Section 241 (a), who shall willfully fail or refuse to depart from 
the United States within a period of six months from the date of the 
final order of deportation under administrative processes, Or, if 
judicial review is had, then from the date of the final order of the 
court, or from the date of the enactment of the Subversive Activities 
Control Act of 1950, whichever is the later, or shall willfully fail or 
refuse to make timely application in good faith for travel or other 
documents necessary to his departure, or who shall connive or con- 
spire, or take any other action designed to prevent or hamper or 
with the purpose of preventing or hampering his departure pursuant 


to such order of deportation, or who shall willfully fail or refuse to 
present himself for deportation at the time and place required by the 
Attorney General pursuant to such order of deportation, shall upon 
conviction be guilty of a felony, and shall be imprisoned not more 
than ten years: provided, that this subjection shall not make it illegal 
for any alien to take any proper steps for the purpose of securing can- 
cellation of or exemption from such order of deportation or for the 
purpose of securing his release from incarceration or custody: pro- 
vided further, that the court may for good cause suspend the sentence 
of such alien and order his release under such condition as the court 
may prescribe.” 
You may wish to bring your attorney with you. 

Very truly yours, 

Sam Bernsen 

District Director 
Mr. Jack Wasserman, Warner Building, Washington, D.C. 


Mr. Dean A. Andrews, Jr., 631 Maison Blanche Building 
New Orleans, Louisiana. 


Mr. Q. Gray Hill, 1707 Pere Marquette Building, 
New Orleans, Louisiana. 


Immigration and Naturalization Service's Letter 
of Angust 15, 1957 to Department of State, Refer- 


Appellant Until Termination of Litigation in Italian 
Courts, and Asking for a State Department Report 
In Matter : 


(Note: This appears in the certified administrative 
record, Government's Exhibit A) 
AUGUST 15, 1957 A2669541 
Dear Loy: 
The State Department is aware of the efforts of this Service to ob- 
tain reissuance of travel documents from the Government of Italy with 
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which to effect the deportation of Carlo Minacori (Calogero Minacori) , 
known in this country as "Carlos Marcello.” On one occasion, the Italian 
Consul General at New Orleans, Louisiana, invalidated a previously issued 
"Foglio di Via" shortly before deportation was to be effected. ‘Sometime 
later, another travel document was furnished, but the period of validity was 
so limited this Service was unable to make use of it because of pending liti- 


| 
gation instituted by Marcello in this country. The Consul declined to extend 


the period of validity. | 
The Marcello case has been in litigation in this country since June 
1953. The validity of the order of deportation has been upheld several 
times - once by the Supreme Court of the United States. Iam ae informed 
that, by virtue of orders entered by the Court of Appeals for the District of 


Columbia, there exists no further impediments to Marcello's deportation 


on the ground of pending litigation in the United States. | 
However, on January 14 of this year, the Labor Counselor of the 
Italian Embassy informed your Department that Marcello had filed an ac- 


tion in the Tribunal of Rome seeking a judgment that he was not a national 

of Italy, and that until termination of this litigation, no travel document 

would be issued. Since then, the Italian Consul General at New Orleans 

has declined to issue a travel document and no further report has been re- 

ceived. The matter is of great concern to the citizens of New Orleans. 

Could this office receive a progress report from your Rome Embassy? 
Sincerely , 


| 
/s/ J. M. Swing | 
Commissioner | 

| 


Mr. Loy W. Henderson 

Deputy Under Secretary of State 
Department of State 
Washington 25, D.C. 
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Letter of August 15, 1957 from Appellant's 
Counsel, ane Explanation of the 
Immigration and 


Request That Appellant Sign an Application 
for an Italian Travel Document 


(Noie:| This appears in the certified administrative 
record, Government's Exhibit A) 


JACK WASSERMAN 
Counselor At Law 
Warner Building 
Washington 4, D.C. 


* ex 


August 15, 1957 


and Naturalization Service 
Masonic Temple Building 
New Orleans, Louisiana 


Gentlemen: | Re: Carlos Marcello, A-2669541 

Iam advised that on August 1, 1957, you requested my client , Carlos 
Marcello, to sign 2 letter prepared by you requesting the Italian Consulate 
in New Orleans to issue a document with which he might enter Italy. 

Heretofore the Italian Government has been issuing travel documents 
at your request for Mr. Marcello without such written letter signed by him. 
Before advising Mr. Marcello whether he should sign or not sign this let- 
ter, I would like to be advised by you why it is now necessary for him to 
sign this document prepared by you. Has the Italian Government refused 
to issue a travel document for Mr. Marcello because of his failure to re- 
quest such document in writing? Will the Italian Government issue a travel 
document if Mr. Marcello signs this letter? Has the Italian Government 
communicated with you as to its desires in this matter in writing? If so, 
I would appreciate receiving a copy or being afforded the opportunity to 
read any written communication between you and the Italian Government. 
If the negotiations with the Italian Government have been conducted orally, 
I would appreciate being advised of the substance of these oral discussions. 

I am at a loss to understand why it is now necessary for Mr. Mar- 
cello to sign this letter in view of the past negotiations with the Italian 
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Government and in view of the fact that the Italian Government has indicated 
that the sole problem with which it is confronted is whether Mr. Marcello 
is an Italian citizen. If he is an Italian citizen, I understand the Italian Gov- 
ernment will issue a travel document. If he is not an Italian citizen, I un- 
derstand the Italian Government will not issue a travel-document. As you 
are undoubtedly aware, the question of Mr. Marcello's citizenship is pres- 
ently in litigation in Italy, and of course, we do not wish to take any steps 
which would interfere with that litigation. | 
I would appreciate being advised by you concerning the foregoing. As 
soon as I have your reply, I will be happy to consider this matter further. 
Very truly yours, | 
/s/ Jack Wasserman 


COPY TO: 
Dean A. Andrews, Esq. 
631 Maison Blanche Building 
New Orleans, Louisiana 


Mr. Carlos Marcello 
335 Huey Long Avenue 
Gretna, Louisiana 


and Naturalization Service's 
Letter of October 8, 1957 to Appellant's 
Counsel Expressing View That Appellant's | 
Litigation in Italian Courts is Dilatory, and 
Again Calling Attention to His Statutory - 
Not to Hamper Government's Efforts to 


Effect His Deportation 


(Note: This appears in the certified administrative 
record, Government's Exhibit A) 


October 8, 1957 A-2 669 ,541 
| 


Mr. Jack Wasserman 
Counselor At Law 
Warner Building, Washington 4, D. Cc. | 
Dear Sir: | 

This refers to your letter of August 15, 1957, addressed to this Office, 
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concerning Carlos Marcello. 

On July 25, 1957 this Office addressed a letter to Mr. Marcello (with 
a copy to you), advising him that when he appeared on August 1, 1957 under 
the outstanding Order of Supervision entered in his case, he would be re- 
quested to sign an application to the Consul General of Italy in New Orleans 
for a travel document authorizing Mr. Marcello's entry to Italy. In that let- 
ter, Mr. Marcello's attention was called to the pertinent provisions of Sec- 
tion 242(e) of the Immigration and Nationality Act. 

As you know, that section of the Act requires that aliens, against 
whom 2 final order of deportation is outstanding on a ground such as ap- 
pears in Mr. Marcello's case, do certain things and refrain from doing 
others, and provided that violation of its provisions shall, upon conviction, 
be punished as a felony. 

When Mr. Marcello appeared at this office on August 1, 1957, we 
sought to have him sign a request that we presented to him, addressed to 
the Consul General of Italy in New Orleans, for the issuance of a document 
for Mr. Marcello's entry to Italy. That action by this office was taken pur- 
suant to our responsibility to effectuate Mr. Marcello's departure from the 
United States in accordance with the Immigration Law, in light of the pres- 
ent circumstances produced in Mr. Marcello's case by his own willful ac- 
tions. Mr. Marcello declined to sign the application. 

Mr. Marcello’s file reflects that on June 2, 1953 an application for 
an Italian travel document was made by this Service, and the Consul Gen- 
eral of Italy in New Orleans on June 24, 1953 issued such a travel docu- 
ment, valid for one year. Subsequently , the Consul General of Italy advised 
that he would revalidate the travel document for one year, and, in the event 
that Mr. Marcello's litigation here precluded our effecting his deportation 
within that period, he would again extend the validity of the travel document. 

On October 30, 1956 the Department of State informed this Service 
that the Italian Embassy in Washington, D. C. was directing its Consul Gen- 
eral in New Orleans to issue a travel document to effectuate Mr. Marcello's 
deportation to Italy. However, on or about that same date Mr. Marcello 
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commenced another action in the United States District Court for the Dis- 
trict of Columbia, and this Service was unable to effect Mr. Marcello’s de- 
portation. | 

On January 14, 1957 the Italian Embassy in Washington, D.C. informed 
the Department of State that Mr. Marcello had commenced an action in Rome. 
Italy , wherein he had summoned the Italian Ministry For Foreign Affairs 
before the Tribunal of Rome, on a claim that he is not an Italian citizen, and 
had procured the equivalent of an injunction pendente lite against the renew- 
al of any travel document for Mr. Marcello. The Italian Embassy further 
advised that the Embassy had been instructed to suspend the renewal of the 
travel document previously issued for Mr. Marcello until the Italian judicial 
authorities have ruled on the case. | 


This Service has determined as a matter of fact that Mr, Marcello is 
a citizen of Italy, and the Italian Government has recognized his Italian citi- 
zenship. Under the Italian law, Mr. Marcello acquired Italian nationality by 
virtue of his birth in Tunis of parents who were Italian nationals at the time 


of his birth. 
In your letter of June 29, 1955 to this Office, you made the claim that 
Mr. Marcello's father lost his Italian nationality before Mr. Marcello's 
birth and became a French citizen. That claim has never been substantiated 
by any proof. We believe it to be without basis in fact. Notwithstanding that 
claim advanced by you in 1955, the Italian Government in 1956 authorized 
validation of an Italian travel document for Mr. Marcello. Mo Moreover, assum- 
ing that the claim were true (which it is not), it would not prevent the Ital- 
ian Government from issuing a travel document authorizing Mr. Marcello's 
entry to Italy. And, Section 248(a) of the Immigration and Nationality Act 
authorizes the Attorney General, in his discretion, to direct deportation to 
any country which is willing to accept the deportable alien into its territory. 
Accordingly , we consider it to be Mr. Marcello's statutory duty under 
Section 242(e) of the Immigration and Nationality Act to act in good faith and 
cooperate with ‘this Service in making timely application for travel or other 
documents necessary to effect his departure, and to refrain from taking any 
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action designed or calculated to prevent or hamper his departure, to Italy 
pursuant to the order entered for his deportation. 

As you know, that deportation order has now been finally upheld on 
judicial review by the United States Court of Appeals for the District of 
Columbia Circuit in its orders entered August 1, 1957. There is now no 
bar to effecting Mr. Marcello's departure from the United States pursuant 
to the immigration law, other than the unavailability of a travel document. 

We, therefore, now deem it to be our responsibility to hereby place 
Mr. Marcello on official notice that we regard his Italian citizenship to be 
an established fact, and, that, even if it were not so established, the Italian 
Government would issue a travel document for Mr. Marcello, were it not 
for the restraint brought on by Mr. Marcello's action before the Tribunal 
of Rome. Accordingly, we further hereby place Mr. Marcello on official 
notice that we consider the action he has instituted in Rome, Italy against 
the Htalian Ministry for Foreign Affairs before the Tribunal of Rome to be 
designed simply as a dilatory action to prevent or hamper his departure 
from the United States pursuant to the order of deportation entered in his 
case. And, we hereby officially demand that he withdraw that action. We 
will regard his failure or refusal to withdraw that action on our demand, 
within thirty days from this date, as a violation of the criminal provisions 
of Section 242(e) of the Immigration and Nationality Act. 

Moreover, when Mr. Marcello next appears at this Office under the 
outstanding Order of Supervision, he will again be requested to sign an ap- 
plication to the Consul General of Italy in New Orleans for a travel docu- 
ment authorizing his entry to Italy. We hereby place Mr. Marcello on of- 
ficial notice that his failure or refusal to sign such application will be re- 
garded by this Service as a willful failure or refusal to make timely appli- 
cation in good faith for a travel document, as required by Section 242(e) 
of the Immigration and Nationality Act. 

A copy of this' response to your letter is being sent both to Mr. Mar- 
cello and to his New Orleans Counsel, Attorney Dean A. Andrews. 

Very truly yours, 
/s/ Sam Bernsen, District Director 
ce: Mr. Carlos Marcello, 800 Barataria Boulevard, Marrero, Louisiana 

Mr. Dean A. Andrews, Jr., 631 Maison Blanche Building, New Orleans ,La. 
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| 
Letter of October 17, 1957 from Appellant's | 
Counsel Rejecting Immigration and Naturali- 
zation Service's Request that Appellant With- 
draw His Italian Lawsuit, and Cooperate with 
the Government in Its Efforts to Effect His 
Deportation 


| 
(Note: This appears in the certified administrative 
record, Government's Exhibit A) 


JACK WASSERMAN 
Counselor At Law 
Warner Building 


Washington 4, D.C. 
xx * 


October 17, 1957 


Sam Bernsen, Esquire 
District Director 
Immigration and Naturalization Service 
908 Masonic Temple Building 
New Orleans 12, Louisiana 


Re: Carlos Marcello __ 
Dear Mr. Bernsen: | 
This will acknowledge receipt of your letter of October §, 1957, in 
the above matter, demanding that Mr. Marcello apply for a travel docu- 
ment to Italy and withdraw his lawsuit in Italy, seeking to prove that he is 
not an Italian citizen. | 
I regard your demand as outrageous. Our immigration laws were 
not intended to and do not vest in the hands of bureaucratic officials the 
power to tell people when they may and when they may not institute or con- 
tinue litigation. Whether Marcello is an Italian citizen has never been de- 
cided in any contested administrative proceeding nor has it been deter- 
mined by any of the courts. Certainly, he is entitled to have an authorita- 
tive determination on this by the courts of Italy. Before instituting his 
lawsuit in Italy and before replying to your most recent letter | we consult- 
ed outstanding lawyers who are experts on the subject of Italian citizen- 
ship. They have advised us that Marcello has a meritorious claim, that 
his lawsuit in Italy is a substantial one, that the Italian Court so determined 
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when it recently decided to hear proof of his contentions, and that any at- 
tempt on Marcello's part to secure an Italian travel document would jeop- 
ardize his lawsuit. 

We have further been advised that the Italian Government will only 
issue a travel document to Marcello if it is finally determined that he is 
an Italian citizen. Accordingly, any application for an Italian travel docu- 
ment is premature until the Italian lawsuit is concluded. Moreover, as you 
well know, the courts have not yet finally determined whether Marcello is 
entitled to the three days’ advance notice of deportation which you refuse 
to give him. Finally, Marcello claims that he will be subject to persecu- 
tion if he is compelled to go to Italy where he has never lived. Your re- 
fusal to give him a fair hearing on this issue required us to institute Liti- 
gation to review this matter and a lawsuit is now pending in the District of 
Columbia for this purpose. 

In conformity with the law, Mr. Marcello has sought to secure travel 
documents to countries other than Italy. His refusal to seek travel docu- 
ments to Italy at this time is well justified under our immigration laws. 
These laws contemplate that an alien be permitted to have the courts rather 
than the Immigration Service finally determine the citizenship of an alien 
and whether he has had a fair hearing. 

Under the foregoing circumstances, Mr. Marcello will continue to 
refuse to apply for an Italian travel document at this time. He will, how- 
ever, apply for travel documents to any other country which you may desig- 
nate. 

Finally, let me say that I question the good faith of the Immigration 
Service in the making of the present demand. Throughout this proceeding, 
the Service has acted arbitrarily and in a high handed manner in its deal- 
ings with Marcello. In 1955 the Service illegally detained Mr. Marcello 
until it was forced to discontinue this unlawful conduct by a Justice of the 
Supreme Court. Thereafter the Immigration Service unlawfully sought to 
deport him to Italy before a final refusal to accept him from France. The 
Court of Appeals in Washington so ruled. This was followed by the improper 
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denial of an opportunity to present evidence by depositions and otherwise 
at a physical persecution hearing which did not satisfy the elementary 
standards of due process. Last year the Service unlawfully and illegally 
sought to confine Marcello to the City of New Orleans. It discontinued this 
illegal conduct only after the Supreme Court declared it unlawful. The 
Service has repudiated a solemn agreement signed by the Solicitor General 
agreeing to give Marcello three days' notice of deportation. It\has, through 
the State Department, improperly threatened the Italian Government with 
economic sanctions if Marcello is not accepted for deportation and it has 
even unlawfully offered to overlook the deportation of forty other aliens if 
Marcello were accepted. | 
Your demand that Marcello withdraw his Italian lawsuit caps your 
course of improper conduct in this matter. You have no right to control 
the courts of Italy or any other country. You cannot dictate who may or 
may not seek redress in such courts. Your demand is, therefore, rejected 
as improper and beyond the scope of your authority. 


Very truly yours, 
/s/ Jack Wasserman 


Immigration and Naturalization Service's 
Letter of November 4, 1957 to Appellant 
Rejecting Contentions Advanced by His 
Counsel, and Again Calling upon Him Not to 
Hamper the Government in Its Efforts to 


Effect His Deportation 


(Note: This appears in the certified administrative 
record, Government's Exhibit A) | 


November 4, 1957 A-2 ,669 ,541 


Mr. Carlos Marcello 
800 Barataria Boulevard 


| 
| 
Marrero, Louisiana | 
Dear Mr. Marcello: | 

This refers to my letter of October 8, 1957, to your seers Mr. 
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Jack Wasserman, concerning what we regard to be your legal obligations 
under Section 242(e) of the Immigration and Nationality Act, in relation to 
procurement of a travel document authorizing your entry to Italy; and also 
to Mr. Wasserman's reply to that letter, addressed to me, dated October 
17,1957. A copy of mny letter of October 8, 1957, was furnished you. 

This Service has given careful consideration to the contentions ad- 
vanced in Mr. Wasserman's letter of October 17, 1957, in light of the known 
circumstances of your case. In the discharge of our responsibility to ad- 
minister and enforce the provisions of the immigration law, we deem it to 
be our duty to inform you that we reject the arguments made in Mr. Wasser- 
man's letter. 

We further deem it to be our duty to inform you that the advice of 
counsel furnishes no excuse to a person for violating the law, and cannot 
be relied upon as a defense in a criminal action. This rule has its founda- 
tion in the well-settled principle that ignorance of the law will not excuse 
its violation. We urge that you carefully consider what the consequences 


may be, unless you make every effort in good faith to cooperate in, and not 
hamper, our efforts to effect your departure from the United States to Italy 
pursuant to the Order of Deportation entered in your case. 

A copy of this letter is being sent to both Mr. Jack Wasserman, your 
Washington, D. C. counsel, and Mr. Dean A. Andrews, your New Orleans 
counsel. 


Very truly yours, 


/s/ Sam Bernsen 
District Director 


Mr. Jack Wasserman, Warner Building, Washington 4, D. Cc. 


Mr. Dean Andrews, 631 Maison Blanche Building, New Orleans, 
Louisiana. 
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Appellant's Motion Filed November 6, 1956, | 
to Withdraw -- Without Prejudice -- His 
Application for Administrative Stay of De- — 
portation on Claim He Would Be Physically 
Persecuted if Deported to Italy | 


(Note: This appears in the certified administrative 
record, Government's Exhibit A) | 


MATTER OF CALEGERO MINACORE, a/k/a) DEPARTMENT OF JUSTICE 


CARLOS MARCELLO ) BUREAU OF IMMIGRATION 
FILE # & NATURALIZATION 


DEPORTATION PROCEEDINGS NEW ORLEANS, LA. 
FILED: 


x * * * * * * * * *£ © & &£ € € £ F F * | * x= * * 
| 


TO THE HONORABLE THE ACTING DISTRICT DIRECTOR OF THE UNITED 
STATES IMMIGRATION AND NATURALIZATION SERVICE , NEW ORLEANS, 
LOUISIANA: 


MOTION TO WITHDRAW MOTION 
PURSUANT TO 8 CFR 243 


Now comes the respondent herein, through undersigned counsel, and 
who respectfully avers that he is desirous of withdrawing the motion filed 
on Monday, November 5, 1956 pursuant to section 243(h) and 8 CFR 243, 
without prejudice. | 


/s/ Dean A. Andrews, Jr. 
For Respondent 
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and Naturalization Service's 
Letter of November 6, 1956 Denying Appel- 
lant's Motion to Withdraw -- Without Preju- 
dice -- His Application for Administrative 
Stay of Deportation on Claim He Would Be 
Physically Persecuted if Deported to Italy 


(Note: This appears in the certified administrative 
record, Government's Exhibit A) 


November 6, 1956 


Mr. Dean A. Andrews, Jr., 
325 Huey P. Long Avenue, 
Oretna, Louisiana 


Dear Sir: 

You are hereby advised that upon due consideration, your request 
dated November 6, 1956 for permission to withdraw the motion filed No- 
vember 5, 1956 to stay deportation in the case of Calogero Minacari, also 


known as Carlos Marcello, under Section 243(h) of the Immigration and 
Nationality Act, is denied. 


Very truly yours, 


/s/ Sam Bernsen 
Acting District Director 


Mr. Jack Wasserman (Air Mail) 
Warner Building 
Washington 4, D. C. 


Mr.G. Gray Gill 
1707 Pere Marquette Building 
New Orleans, Louisiana 


Mr. Carlos Marcello 
800 Barataria Boulevard 
Marrero, Louisiana 
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Immigration and Naturalization Service's Order 
of February 20, 1959 Denying, for Second Time, 
Appellant's Application for Stay of Deportation on 
His Claim He Would Be Physically Persecuted if 
Deported to Italy | 


OE 


(Note: This appears in the certified administrative 
record, Government's Exhibit A) 


UNITED STATES DEPARTMENT OF JUSTICE 
Immigration and Naturalization Service 
Richmond, Virginia 
File: A-2 669 541 | 


In Re: CARLOS MARCELLO | 


PROCEEDINGS UNDER SECTION 243(h) OF THE IMMIGRATION AND 
NATIONALITY ACT 


IN BEHALF OF APPLICANT: Attorneys Wasserman and Carliner, 


of Washington, D. C.; and Attorney 
Dean A. Andrews, of New Orleans, 
Louisiana | 


DEPORTABLE: Act of 1952 - Violation of Narcotics Law 
APPLICATION: Withholding of Deportation to Italy | 
DISCUSSION: The applicant asserts that he would be subject to physical 
persecution if deported to Italy. In support of his claim, he has introduced 
much evidence to show certain measures which the Italian government im- 
poses upon persons with criminal records and which, he contends, would 
therefore be imposed, in whole or in part, upon him. The evidence in this 
respect has been well summarized by the Special Inquiry Officer as follows: 
“The applicant contends that under Italian law his criminal con- 
victions will be recorded or registered in the Judicial File and in the 
Italian Central Office of the International Police; that he will be sub- 
ject to surveillance and curfew; that he will be unable to obtain a 
certificate of good conduct, which is a requisite for obtaining em- 
ployment and various licenses; that he will be subject to limitations 
as to place of abode; that he will be unable to do certain things, in- 
cluding holding public office, carrying arms, visiting hpuses of 
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“prostitution, leaving home without advance notice to certain authori- 
ties, and associating with persons who have a criminal record; that 
under Italian law it is possible that he may be sentenced to an addi- 
tional period of confinement for any crime for which he was sentenced 
in the United States; and that under the laws of Italy he could again be 
prosecuted for any crime committed in the United States, even if par- 


doned therefor in the United States." 

Some of these restrictions are said to be mandatory measures; others, 
discretionary. The applicant has explained why he believes even the dis- 
cretionary measures will be applied in his case. In the memorandum sup- 
porting this application, counsel characterize these measures (at p. 6) as 
being "not a reasonable exercise of police power but . . . rather the hall- 
marks of a police state." The foregoing summarizes the applicant's argu- 
ment and the evidence adduced in support of it. 

Htaly is generally recognized as having a democratic form of govern- 
ment in the sense in which we, ourselves , have traditionally used the term 
"democratic." Its laws are created through enactment by legislative bodies 
whose membership is chosen in free elections. And the measures in ques- 
tion, it is not disputed, are in implementation of laws which are the product 
of this regular democratic process. The Special Inquiry Officer has, in his 
recommendation, succinctly characterized them as follows: 

"All of the restrictions and penalties which might possibly be 
imposed upon the applicant are directed against criminals and are 
measures deemed necessary by the constituted authority in Italy for 
the preservation of law and order.” 

I concur with this statement and will adopt it as my own. 

We are not dealing here with persecution on account of race, religious 
conviction or political belief. These are the classic circumstances of per- 
secution , although Ido not here decide that these are the only situations 
contemplated by section 243(h). What we are considering, rather, is the 
application of provisions depending from duly enacted criminal statutes. 

It must be assumed (it has not been otherwise contended) that these statutes 
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are administered in accordance with the prescriptions of Italian law and 
are of general application to all criminals of the category in which appli- 
cant places himself. There can thus be no question of discri mination as to 
the applicant or, in the sense of section 243(h) , persecution. | 

In my opinion, therefore, the restrictions and penalties of which ap- 
plicant complains could not constitute physical persecution within the mean- 
ing of section 243(h) of the Immigration and Nationality Act. | 

The foregoing conclusion disposes of the application on its merits. 
Counsel for applicant, however, raise certain procedural objections and 
advance the contention that this application for relief has been prejudged 
by me. The procedural points are the following: | 

(a) Applicant excepts to the denial of his request that certain inter- 
rogatories be answered by the Attorney General, the Commissioner of the 
Immigration and Naturalization Service or their responsible subordinate 
officers, through which he allegedly sought to elicit evidence in support of 
his claim of prejudgment. 

(b) Applicant excepts to the denial of his request for the issuance of 
a subpoena, duces tecum, upon the Secretary of State to produce a written 
appeal of certain criminal deportees in Italy filed with the American Con- 
sulate at Naples, Italy, asserting that this would constitute additional evi- 
dence in support of his claim of physical persecution. | 

(c) Applicant excepts to the denial of his motion to — the deposi- 
tions of certain witnesses in Italy, each of whom is alleged to be an alien 
deported to Italy from the United States on criminal grounds and whose 
testimony, applicant states, will further support his claim of physical per- 
secution in that these witnesses are members of a class of persons who 
have had prior criminal convictio | 

In my opinion, applicant is not entitled, in a proceeding | such as this, 
to the procedural rights he seeks to assert. The right to issuance of sub- 
poenae, the right to take depositions, the right to require answers to writ- 
ten interrogatories are all incidents of classical due process which are 
appropriate to full-dress administrative hearings, but not to such a pro- 


ceeding as this. 
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In Namking v. Boyd, 226 F. 2d $85, 388 (1955), the Court of Appeals 
for the Ninth Circuit rejected a like claim of "due process" rights in re- 
lation to an application for withholding of deportation. The Court of Appeals 
there held that the procedure provided by the regulations in this connection 
is simply “one in which the Attorney General may be advised by the alien 
as to the basis for his fears” that he will be physically persecuted if de- 
ported to the country to which he is deportable under the law. It has also 
been held that, once an alien has been found to be illegally in the United 
States and subject to deportation under the law, whatever “legally-protected 
interest" he formerly had in continued residence here has been forfeited. 
Cf. United States ex rel. Kaloudis v. Shaughnessy , 180 F. 2d 489, 490 (2d 
Cir., 1950). Thereafter, a grant of suspension or withholding of deportation 
is "not a matter of right under any circumstances, but rather is in all cases 
a matter of [administrative] grace." Jay Vv. Boyd, 351 U.S. 345, 354 (1956). 

Nor do the regulations governing interrogation proceedings such as 
this afford to applicant the comfort he seeks. The provisions of 8 CFR, 
section 243.3(b)(2) entitle the applicant "to submit any evidence in support 
of his claim which he believes should be considered by the Special Inquiry 
Officer." This provision must, however, be read to limit such submission 
to relevant and material evidence and to evidence which is neither unduly 
cumulative or repetitive. 

However, applicant has in no manner been prejudiced by the denial 
of these requests, even if we assume for the sake of argument that he was 
technically entitled to assert such rights. The requests mentioned under 
paragraphs (b) and (c), above, were addressed to the production of further 
evidence in support of the claim of physical persecution and which, it is 
quite evident, would merely have been cumulative to the considerable evi- 
dence already presented on that issue. The conclusion reached on the is- 
sue of physical persecution makes it clear that such evidence would be ir- 
relevant to that issue. It was therefore quite properly excluded by the 
Special Inquiry Officer in the sound exercise of his discretion. 

With respect to exception (a), I hesitate to dignify applicant's allega- 
tion of prejudgment by extended discussion. For the record, however, I 


165 


shall state the following: The decision in this matter has been arrived at by 
me without dictation from anyone. In arriving at this decision, I have been 
uninfluenced by any pronouncement, private or official, of the present At- 
torney General, any former Attorney General, the Commissioner of Immi- 
gration and Naturalization, or anyone else. It has been reached in accord- 
ance with my best judgment, solely upon the official record before me and 
official notice of the democratic nature of the Italian government, without 
regard to any material which may be in the administrative file or elsewhere 
outside the official record of this proceeding and with a conscious effort to 
disregard applicant's own assertions regarding his status as a notorious 
criminal. 

While the foregoing disposes of the claim of prejudgment with relation 
to such substance as it possesses, (and independently of the procedural as- 
pects, the infirmity of which has been previously discussed) , it may never- 
theless be noted in passing that a similar claim of prejudgment! was ad- 
vanced in Shaughnessy v. United States ex rel. Accardi, 349 US. 280 , 282-3 
(1955). There, it was held that the inclusion by the Attorney General of the 
name of a criminal alien in a listing of "unsavory characters" ;whose de- 
portation the Attorney General was seeking to accomplish fell short of sus- 
taining an allegation of "dictation" by the Attorney General of a decision of 
the Board of Immigration Appeals. The Board was held nevertheless able 
to exercise its independent judgment in carrying out the authority delegated 
to it by the Attorney General in arriving at a decision on an application for 
suspension of deportation. The court rejected the contention that the Attor- 
ney General's statements must at least have "unconsciously" influenced the 
Board to the extent of foreclosing its independence of judgment and discre- 
tion. In like manner, applicant's similar contention is here rejected. 

It has, moreover, also been noted that a party is not free to probe the 
mental processes by which an administrative decision is reached, it having 
been held that the integrity of the administrative process il be accorded 
a respect equal to that accorded the judicial process. 

ORDER: It is ordered that the application for el of deporta- 
tion to Italy under the provisions of section 243(h) of the Immigration and 
Nationality Act be denied. 


/s/ M. B. Jackson 
Regional Commissioner 
February 20, 1959 Southeast Region 


¥. MATERIAL FROM THE COURT FILES AND 
IMMIGRATION AND NATURALIZATION 
SERVICE'S CERTIFIED ADMINISTRATIVE 
RECORD, RELATIVE TO APPELLANT'S CLAIM 
OF ENTITLEMENT TO THREE DAYS 
ADVANCE NOTICE OF DEPORTATION 


A. Appeliat Appellant's 1° 1955 petition to Mr. Justice Black for 


ee Court of A 
from District Court's Denial of Writ of Habeas 


Corpus and Release on Bail 


Determination of His 


UNITED STATES SUPREME COURT 
October Term 1955 


UNITED STATES OF AMERICA 
EX REL CARLOS MARCELLO Petitioner 


v. 


HORACE NABERS, OFFICER IN CHARGE 
IMMIGRATION AND NATURALIZATION Respondent 
SERVICE 


PETITION FOR RELEASE UPON BAIL TO 
THE HONORABLE JUSTICE HUGO L. BLACK, 
SITTING AS A CIRCUIT JUDGE FOR THE 

___ FIFTH CIRCUIT COURT OF APPEALS 


Petitioner, by counsel, moves the Court for his release upon bail 
pending a determination of the petitioner's appeal in the United States 
Court of Appeals for the Fifth Circuit, and as grounds therefore represents 
to the Court as follows: 

1. That the petitioner applied to the United States District Court 
for 2 writ of habeas corpus and moved for his release upon bail upon the 
ground that petitioner was being held for deportation to Italy, that the 
Italian Government presently refuses to accept him as a deportee and 
that petitioner is not a bail or security risk and his enlargement will not 
menace the public safety. Petitioner has applied to several other countries 
to accept him as a deportee or as an immigrant and has likewise been 
refused, and it appears that there is no country to which petitioner may 
be deported. 
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2. The District Court for the Eastern District of Louisiana has 
refused to grant petitioner's writ of habeas corpus and has likewise 
refused to release petitioner upon bail. 

3. That petitioner has appealed from the orders of dehial of 
the District Court. 

4. That petitioner has applied to the Circuit Court of appeals 
for the Fifth Circuit for his release upon bail pending appeal and the 


said motion has been denied. | 
* * * * + 


6. Petitioner has been in detention in the custody of respondent 
for deportation to Italy since August 17, 1955. The District Court dis- 
missed a rule to show cause why a writ of habeas corpus should not be 
issued and refused to grant bail pending appeal. The folowing facts are 
fae 

. The petitioner was requested to surrender to respondent 

and did so for immediate deportation (Par. 9 of Petition 
admitted by answer) (R. 3); | 
Respondent intends to deport petitioner to Italy. (Testimony 
of appellee) (R. 25). | 

The Italian Government now refuses to accept petitioner for 
deportation. (Par. 13 of petition admitted by answer) and 
respondent cannot effectuate immediate deportation. (R. 3) 
Various inconsistent representations have been made by the 
Government as to when deportation might be effectuated by 

a hoped for change of mind by the Italian Government. It has 
been said that deportation is not imminent and at the same 
time that it might occur momentarily (R. 32). | 
Respondent has no other place to send petitioner (Testimony 
of respondent) (R. 21). 
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e. Petitioner was released on administrative and judicial bail 
from December 30, 1952, to August 17, 1955, and there is no 
evidence in the record that he violated the conditions of his 
bail or engaged in criminal activities during this period. 
(Finding of Fact No. V). (R. 63). 

There has been no change of circumstances since December 
30, 1952 warranting revocation of administrative bail. (Test- 
imony of respondent). (R. 28, 37). 
. .- There is no place to send him... 
i * * * * * 


Here petitioner was asked to surrender when full preparations 
had been completed to send him to Italy and not before. The Immigration 
Service felt that it was only then that he should be required to surrender 
in complete readiness for deportation. (R. 51). Admittedly, deportation 
preparations are no longer complete. The status which existed previous 
to his surrender for deportation August 17, 1955, should be restored. ... 


* * * * * 


WHEREFORE, petitioner respectfully requests that his release 
upon bail be directed pending final disposition of his appeal to the United 
States Circuit Court of Appeals for the Fifth Circuit. 


G. WRAY GILL, 
1707 Pere Marquette Bldg., 
New Orleans, Louisiana 


JACK WASSERMAN 
902 Warner Building 
Washington 4, D.C. 


ATTORNEYS FOR PETITIONER 
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B. Government's Memorandum in Opposition to 
Appellant's Petition to Mr. Justice Black for 
Release on Bail Pending Appeal 


* * * * | 


ON PETITION TO MR. JUSTICE BLACK FOR | 
RELEASE ON BAIL PENDING APPEAL __ 


MEMORANDUM FOR THE RESPONDENT IN OPPOSITION 
* * * * * 
On the morning of August 11, 1955, the Italian counsul at New 
Orleans told the immigration authorities that petitioner had presented 
new evidence concerning his nationality, and requested return of the 
passport (foglio di via) previously issued to petitioner, pending further 
consideration. The counsul stated that reconsideration of the application 
would be on a priority basis. 
On August 16, 1955, the Court of Appeals for the District of 
Columbia affirmed the denial of the application for a temporary restraining 
order. Petitioner surrendered himself to the Immigration authorities 
in New Orleans on August 17, 1955. On August 19, 1955, he applied to 
Mr. Justice Frankfurter for a stay of deportation and release on bail 
in the District of Columbia proceedings. An oral hearing was held 
before Mr. Justice Frankfurter that day, and during the argument it 
developed that there was doubt as to whether the Court of Appeals for 
the District of Columbia had affirmed the denial of the stay on the ground 
that petitioner's action for a declaratory judgment was without merit, 
or on the ground that a stay was unnecessary because deportation was 
not then imminent. In view of this doubt, Mr. Justice Frankfurter did 
not definitively act on the application for a stay, but held the cantor 
in abeyance in order to permit counsel on both sides to request the 
Court of Appeals to state explicitly the grounds for its action. Counsel 
made such request the same day (August 19), and the Court of Appeals 
thereupon, with the consent of the parties, set the appeal down for 
argument on the merits on August 26. It rendered its decision on 
August 31, 1955. The Court of Appeals concluded “that the order of 
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deportation is valid." However, on the basis of allegations that France, 

the country designated by petitioner, had not yet finally notified petitioner 
of its unwillingness to accept him and had not failed to advise the Attorney 
General within three months following the original inquiry whether it 

would accept him, the Court ordered the cause remanded to the district 
court “with directions to grant appropriate relief to the appellant enjoining 
his deportation to any country other than France pending such final decision 
by France or expiration of said three-month period." 

On September 9, 1955, the French vice-counsul at New Orleans 
notified the United States immigration authorities that petitioner had not 
established French nationality and that documents for admission to France 
would not be issued to him. In view of that final action, the limitation fixed 
by the Court of Appeals has been met. No formal stay has been issued 
because the mandate of the Court of Appeals has not been received by the 
district court, but it is anticipated that the mandate will be received and 
the restraint against deportation terminated during the next week. 

Petitioner withdrew from the Court of Appeals for the District of 
Columbia his application for release on bail. Instead, he filed, on August 
26, 1955, a petition for a writ of habeas corpus in the United States District 
Court for the Eastern District of Louisiana, seeking his release from 
custody on the ground that his detention was unreasonable since there was 
then no country to which the United States could deport him. The govern- 
ment opposed the application inasmuch as a decision by the Italian authori- 
ties on reconsideration of the application for an Italian passport for pet- 
itioner was expected within a few days. After a hearing the district court 
dismissed the petition. On September 9, 1955, the Court of Appeals for 
the Fifth Circuit declined to release petitioner on bail pending appeal. 

The instant application follows that denial. 


: An application on petitioner's behalf for leave to enter France had been de- 
nied by French authorities, but in the proceedings before the Court of Appeals 
petitioner asserted that the denial had been based on incomplete information fur- 
nished to such authorities. 
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After the instant application was filed, further inquiries were 
made as to the time when the Italian authorities would advise the United 
States as to their determination on whether to reinstate petitioner's pass- 
port. The matter has been taken up on the highest diplomatic level. We 
are now informed that a determination is expected by September 30, 1955. 

Under these circumstances, the government opposes petitioner" 8 
present application for release on bail at this time- If the action by the 
Italian government is unfavorable, or if no reply is received from the 
Italian government by September 30, 1955, petitioner will be released on 
bail administratively. Until such time, however, we believe that petitioner 
may properly be detained so that deportation may be promptly effected. 

The basis of the present application is the assertion that there is 
no country to which petitioner can be deported. The validity of the de- 
portation order has been affirmed both by this Court and, as against sub- 
sequent attack, by the Court of Appeals for the District of Columbia. As 
stated above, if it does develop that there will be substantial delay in 
finding a country to accept petitioner, he will be released on bail, but as 
yet, the case is not in that posture. Petitioner was originally ordered to 
surrender under the order of deportation for the purpose of immediately 
effectuating such deportation. The deportation was delayed by petitioner's 
request to the Italian counsul for reconsideration. But he has been con- 
tinued in detention by the immigration authorities with the expectation 
that the passport question would be speedily resolved and deportation 
effected promptly. | 

* * * * * 

. [Ihe statute specifically contemplates and authorizes detention 
for the purpose of effectuating deportation where, as here, the validity of 
the deportation order has been finally determined. Petitioner asserts 
(Pet. 4) that such section does not apply to his because of his petition for 
rehearing in this Court and the pendency of the action in the District 
Court of the District of Columbia. The petition for chensing did not, 
however, operate to stay the mandate in the cause (Rule 59 of the Rules 
of the Supreme Court). The Court of Appeals for the District of Columbia 
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has found petitioner's attempted second review to be without merit. 
Manifestly an alien ordered deported cannot indefinitely delay the final 
effect of a deportation order by successive meritless actions for judicial 
review. Thus the order of deportation in this case is effectively final 
within the purview of Section 242(c) so as to authorize the limited de- 
tention presently involved for the purpose of effectuating deportation. 
As previously stated detention will not be continued if deportation cannot 
be effected. 

Itis therefore respectfully submitted that the instant application 
for release on bail should be denied. 


SIMON E. SOBELOFF, 
Solicitor General. 


SEPTEMBER 1955 


ON PETITION TO MR. JUSTICE BLACK FOR 
RELEASE UPON BAIL PENDING APPEAL 


REPLY MEMORANDUM 
* * 5 * * 

2. Issues Below. As the findings of the District Court indicate, 
denial of the release of petitioner was predicated upon his alleged un- 
favorable reputation. Now the Government has shifted its position and 
seeks to sustain detention upon another ground. Once again too, it is 
in the position of contradicting its prior assertion that deportation would 
be effected momentarily. 
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3. Arbitrary discretion. The issue then, is whether the respondent 
may arbitrarily imprison the petitioner during the next few weeks because 
"a determination is expected by September 30, 1955" as to whether Italy 
will reconsider its refusal to accept petitioner. The Government's 
expectations are apparently based upon undisclosed and unnamed high 
level sources. Respondent asserts that detention is necessary so that 
deportation may be "effected promptly" but does not demonstrate in any 
way that bail would not also adequately serve his purpose and the best 
interests of the United States. 

We respectfully submit therefore that bail should be granted so 
that if these are the petitioner's last days in the United States, he may 
spend them not in jail but with his wife and four children. | 

| 


G. WRAY GILL 


JACK WASSERMAN | 
Attorneys for Petitioner 
[Certificate of Service] 


D. Mr. Justice Black's Bail Order of 
in Matter of Appellant's Petition for Release on 
Bail Pending Appeal 


* * * a 
ORDER | 
Upon consideration of the application of the petitioner, Carlos 
Marcello, for his release from custody on bail pending a determination 
of the petitioner's appeal in the United States Court of Appeals for the 
Fifth Circuit and the opposition of the Government herein, it is 
ORDERED that the petitioner, Carlos Marcello, be released 
from custody and admitted to bail until his deportation can be effectuated, 
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PROVIDED, however, that the petitioner shall execute and file with 
the Clerk of the District Court for the Eastern District of Louisiana a 
good and sufficient surety in the sum of $10,000.00, conditioned that he 
will appear for deportation upon three days notice when arrangements 
for his deportation have been completed, and the Immigration and 
Naturalization Service notifies him to appear. 


/s/ HUGO L. BLACK 

ASSOCIATE JUSTICE OF THE 
SUPREME COURT OF THE UNITED 
STATES 


Dated: September 16, 1955 


E. Stipulation Dated October 10, 1955 Between 


It is hereby stipulated by and between counsel for the respective 
parties herein, that the petitioner will be released upon administrative 
bail in the amount of $10,000, conditioned for his delivery into custody 
for-deportation-upon three days notice, that such bond will be substituted 
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for the judicial bond previously executed herein and that, in view of the 


foregoing, counsel herein consent to the vacating of the Order of Mr. 
Justice Black dated September 16, 1955 


/s/ Jack Wasserman 
JACK WASSERMAN 
Counsel for Petitioner 


/s/ Simon E. Sobeloff 
SIMON E. SOBELOFF 
Solicitor General | 
Counsel for Respondent 


Dated: October 10, 1955 


F. Mr. Justice Black's Order of October 11 


Vacating Bail Order in View of Stipulation | 
Entered into Between A *s Counsel 
Solicitor General 


* 


ORDER 
In view of the stipulation signed by counsel for the petitioner 
and by the Solicitor General, dated October 10, 1955, providing for the 
release of Carlos Marcello upon administrative bail, my order dated 
September 16, 1955, admitting him to bail is hereby vacated, 


/s/ HUGO L. BLACK 
Associate Justice of the Supreme 
Court of the United States 


Dated this 11th day of i 
October, 1955 
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Letter of April 24, 1956 from Appellant's 
Counsel, Protesting Immigration and 
Naturalization Service's Failure to Include 
Provision for Three-Days Advance Notice 
of Deportation in Order of Supervision 
Placed in Effect in Appellant's Case 


(Note: This appears wn the certified administrative 
record, Government's Exhibit A) 


JACK WASSERMAN 
Counselor At Law 


Warner Building 
Washington 4, D.C. 


eee 


April 24, 1956 


333 St. Charles Avenue 
New Orleans 12, Louisiana 


Re: Carlos Marcello 
A-2269541 


Dear Mr. Nabers: 

I have your letter of April 12 in which you advise me that the bond 
posted in behalf of Carlos Marcello is to be cancelled, and an order of 
supervision is to be substituted. This is to advise you that the bond posted 
herein was posted in lieu of bail which was directed by Mr. Justice Black 
of the Supreme Court. Under the circumstances, I desire to protest any 
substitution of an order of supervision unless the same conforms precisely 
to the bond terms which are now in existence. 

Very truly yours, 
/s/ Jack Wasserman 
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Letter of April 30, 1956 from Appellant's 
Counsel, Repeating Protest Against Failure 
to Include Provision for Three-Days Advance | 
Notice of Deportation in Order of Supervision | 


| 
| 
| 
| 
i 
| 
i 
| 
| 
| 
| 


| 
(Note: This appears in the certified administrative 
record, Government's Exhibit A) 


JACK WASSERMAN 
Counselor At Law 
Warner Building 
Washington 4, D.C. 


* * * 


| 
| 
| 
| 
| 


Mr. Sam Bernsen, Acting District Director 
Immigration and Naturalization Service 
908 Masonic Temple Building 

New Orleans, Louisiana 


Re: Carlos Marcello, File 
No. A-2669541 


Dear Mr. Bernsen: 

As I indicated in my previous communication to you, I object to the 
order of supervision which has now been served on Mr. Marcello. It is 
my position that the stipulation signed by the Solicitor General in this case 
on October 10, 1955, in the Supreme Court is still binding upon both parties. 

Without prejudice to the foregoing and in order to reach a compro- 
mise with your office in this matter, I would like to suggest the following: 

1. That paragraph 6 of the Order of Parole Supervision be modified 
to permit Mr. Marcello to travel throughout the State of Louisiana on busi- 
ness. Mr. Marcello is engaged in the music box business and his work 
continually takes him outside the parishes of Orleans, Jefferson and St. 
Bernard. In view of this fact, it is particularly onerous for Mr, Marcello 
to seek permission of the Immigration Service each time he =e leave the 
confines of the three parishes noted. 

2. In the stipulation filed in the Supreme Court it was agreed that I 
would received three days advance notice before the order of deportation 
was to be executed. I would like to be advised whether you intend to honor 


| 
| 
I 
| 
| 
| 
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this provision or whether you intend to accord him such notice. 

If we reach an agreement on the foregoing two points, I will not con- 
sider it necessary to take any further action in this matter, and I will in- 
struct Mr. Marcello to abide by the terms of the order of supervision. If 
we are unable to reach an agreement, I will then have to determine to take 
court action in this matter. As I have indicated to Mr. Winnings over the 
telephone, I believe that these two requests are reasonable, and I trust that 
we will be able to reach an accord in the premises. 

Very truly yours, 
/s/ Jack Wasserman 


Immigration and Naturalization Service's 
Letter of May 3, 1956 Denying Appellant's 
Request for Inclusion of Provision for 
Three-Days Advance Notice of Deportation 
in Order of Supervision 


(Note: This appears in the certified administrative 
record, Government's Exhibit A) 


May 3, 1956 A-2 669 541 DP 


Jack Wasserman, Esquire 
Counselor at Law 
Warner Building 
Washington 4,D.C. 


Re: Carlos MARCELLO 
Dear Mr. Wasserman: - 

This is in response to your letter of April 30, 1956, objecting to part 
of the Service's "Order of Supervision" (on Form I-220-B placed in effect 
in the case of Carlos Marcello, also known as Calogero Minacari, on April 
26,1956. 

As you know, April 26, 1956 marked the expiration of the six-month 
period following final disposition of the judicial proceedings brought to re- 
view the final order issued for Marcello's deportation. The expiration of 
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this period ended the discretionary authority of the Service, under Section 
242(c) of the Immigration and Nationality Act, to detain Marcello or release 
him on an administrative bail bond pending his deportation. As you also 
know, it was not possible for the Government to secure a document to ef- 
fect Marcello's deportation prior to the expiration of such six-month period. 
The "Order of Supervision" was then placed in effect in Marcello's case, to 
carry out what we conceive to be our responsibilities under Section 242(d) 


of the Immigration and Nationality Act. | 


Careful consideration has been given to your assertion that the condi- 
tion in the "Order of Supervision" which provides that Marcello may not 


leave the parishes of Orleans, Jefferson and St. Bernard without first ob- 
taining the written or oral consent of this office, is onerous. While we feel 


that this condition in not unduly burdensome, we propose to amen the con- 
dition objected to so as to provide as follows: 
(6) That said alien shall not leave the parishes of cela 
Jefferson and St. Bernard, Louisiana without furnishing notice, prior 
to departure , to the Acting District Director, New Orleans , Louisiana, 
in writing or by telephone, of intention to go beyond the confines of 
said parishes, and the details of his itinerary (including places and 
periods of intended stay) during such absence from said parishes; 
and that, if during any such absence from said parishes, the said alien 
changes his itinerary (including places and periods of stay) from that 
furnished in the notice of intended absence, he shall immediately noti- 
fy the Acting District Director , New Orleans, Louisiana in writing or 
by telephone of each and every such change. | 
The above changed requirement eliminates the necessity for Marcello 
obtaining prior Service consent to his traveling and is, in our view, a rea- 
sonable requirement to ensure Marcello's availability for execution of the 
order for his deportation as soon as practicable after a document therefor 


becomes available. 


We have also given serious consideration to your objection’ to the 


omission from the "Order of Supervision" of a three-day notice provision 
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corresponding to the provision which had formerly been contained in the 
administrative bail bond posted in Marcello's behalf on October 19, 1955. 
As you know, on October 19, 1955 there was pending in Marcello's case an 
action seeking judicial review of the order for his deportation on its merits. 
It is our understanding that the three-day notice provision placed in the ad- 
ministrative bail bond pursuant to your stipulation with the Solicitor Gen- 
eral ran only for the period during which judicial proceedings were pending 
in Marcello's case and for the six-month period thereafter during which the 
Attorney General had authority under Section 242(c) of the Immigration and 
Nationality Act to detain Marcello or require him to post a substantial bond 
to ensure his appearance when required by the Service for deportation. 

Of course, the situation changed when the time during which the Serv- 
ice could require Marcello to post substantial bond or remain in Service 
custody pending deportation expired on April 26,1956. As we read the 
Carlson, Yanish, and Carlisle opinions of the Supreme Court, the Service 
has authority (and, I may add, a corresponding duty) under Section 242(d) 
of the Immigration and Nationality Act to impose such reasonable written 
restrictions on Marcello's activities and conduct as would, in our judgment, 
aid us in carrying out our responsibility to effectuate Marcello's deporta- 
tion pursuant to law as soon as that can be done. 

It is therefore necessary to deny your request for the inclusion of a 
three-day notice provision in the "Order of Supervision" placed in effect 
in Marcello's case. 

Yours very truly, 


/s/ Sam Bernsen 
Acting District Director 
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Letter of August 10, 1955 from Appellant's 
Counsel Inquiring Whether under the Order 
of Supervision in Effect in Appellant's Case, | 
Appellant Was Required to Report His Tears 


to and from Grand Isle, Louisiana 


(Note: This appears in the certified administrative 
record, Government's Exhibit A) 


DEAN A. ANDREWS, JR. 
Attorney-At-Law 
600 Queen & Crescent Bldg. 
New Orleans 12, La. 


Aug. 10, 1956 


Hon. Sam Bernsen 
Acting District Director 
New Orleans Office 
USI&NS 


RE: Marcello, Carlos AR #2-669-541: Interpretation of provisions in 
parole agreement. 


Dear Mr. Bernsen: 
This office requests an opinion from the service in connection with 
the above captioned alien's existing parole agreement, as follows, to-wit: 
FACTS: The alien resides in Jefferson Parish. There is located in 
Jefferson Parish in the lower southern part, an island commonly called 
Grand Isle. This area is a popular fishing and resort area. 
The alien occasionally desires to go to Grand Isle for recreational 
or personal reasons. | 
The only direct route to the island se tee travel by ator vessel 
or aircraft. The vehicular route briefly passes the Parishes of St. Charles 
and Lafourche enroute to the resort. 
QUESTION: Is it necessary, under the terms of the parole 
agreement in the instant case, for the alien to call the Border Patrol 
and report departure and arrival at Grand Isle? | 
Thanking you in advance for your attention to the above request, Ire- 


main, with kind personal regards, 
Very truly yours, 


DAA: ev /s/ Dean A. Andrews, Jr. 
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and Naturalization Service's 
Letter of August 14, 1955, Advising That 
Appellant's Travel to and from Grand Isle, 
Louisiana Would Not Require a Report under 


the Outstanding Order of Deportation 


(Note: This appears in the certified administrative 
record, Government's Exhibit A) 


A 2 669 541 
Aug. 14, 1956 


Mr. Dean A. Andrews, Jr. 


Attorney at Law 
600 Queen & Crescent Bldg. 
New Orleans 12, Louisiana 


Dear Mr. Andrews: 

This will acknowledge receipt of your letter of Aug. 10, 1956, re- 
questing permission for your client, Mr. Carlos Marcello, to travel by car 
to Grand Isle, Louisiana, through the parishes of St. Charles and Lafourche. 

You are advised that travel by car to Grand Isle through the parishes 
named will not require a report to this Service. 

Very truly yours, 


Horace A. Nabers 
HAN;:jh Acting Deputy District Director 
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L. Temporary Restraining Order Issued 
October 30, 1956 Barring Appellant's 
Deportation Without Three-Days Advance 
Notice, and Setting down Preliminary 
Injunction Hearing for November 9, 1956 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


CARLOS MARCELLO, ) 
Plaintiff 
v. Civil Action No. 2045-56 


HERBERT BROWNELL, JR. 
Attorney General of the United States, 


Defendant. 


TEMPORARY RESTRAINING ORDER 

On consideration of the application of the plaintiff for a restraining 
order pendente lite against the defendant and it appearing to the Court that 
the acts of the defendant threatening to apprehend and deport the plaintiff 
will subject the plaintiff to irreparable injury and that the actions of the de- 
fendant should be immediately restrained, and there is no opportunity for 
delay to give a hearing to the defendant in advance of such restraining order 
without subjecting plaintiff to irreparable injury, It is by this Court this 30th 
day of October, 1956, | 

ADJUDGED AND ORDERED that the defendant, Herbert Brownell, the 
Attorney General of the United States , and his subordinates, clerks and em- 
ployees of every kind be, and they hereby are, restrained and enjoined from 
taking any further steps with a view toward apprehending or deporting plain- 
tiff unless they first give plaintiff three days of notice of such proposed ac- 
tion, and it is FURTHER 

ADJUDGED AND ORDERED that the matter of the issuance of a pre- 
liminary injunction herein be set for hearing before the Motions Judge of 
this Court onthe /9/ day of November, 1956, at 11:45 o'clock in'the forenoon, 
provided a copy of this order is served upon the defendant, Herbert Brownell, 
on or before the 2nd day of November, 1956. | 


/s/ Burnita Shelton Matthews 
UNITED STATES DISTRICT JUDGE 
| 


Signed on October 30, 1956, at /10:53/A.M. | 
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Three-Days Advance Notice of Deportation 


Attempted to Be Served on Appellant — 
October 31, 1956 


i 


(Note: This appears im the certified administrative 
_ record, Government's Exhibit A) 


October 31, 1956 A 2 669 541 


Mr. Carlos Marcello 
800 Barataria Boulevard 
Marrero, Louisiana 


Dear Sir: 

Take notice that on November 4, 1956, or as soon thereafter as may 
be possible, it is the intention of the Immigration and Naturalization Serv- 
ice, United States Department of Justice, to take you into custody and de- 
port you from the United States in accordance with the order of deportation 
made and outstanding in your case. 

Very truly yours, 


Sam Bernsen 
Acting District Director 


10/31/56 
11:40 A.M. 


Original of above notice served on Mrs. Vincent Marcello at 800 
Barataria Boulevard, Marrero, La. by handing it to her. She read the 
original while holding it in her hand but refused to retain it. Service made 
by leaving original notice under door of residence at 800 Barataria Boule- 
vard, Marrero, La., home of Carlos Marcello. 


/s/ E. H. Gerard 
Investigator 
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N.  Three-Days (72 Hours) Advance Notice 
of Deportation Actually Served on Appel- 


lant November 1, 1956 


(Note: This appears in the certified administrative 
record, Government's Exhibit A) 


November 1, 1956 


Mr. Carlos Marcello 
800 Barataria Boulevard 
Marrero, Louisiana 


Dear Sir: 
Take notice that after the expiration of seventy-two 72) | hours fol- 

lowing service of this notice upon you, or as soon thereafter as possible, 

it is the intention of the Immigration and Naturalization Service, United 

States Department of Justice , to take you into custody and deport you from 

the United States in accordance with the order of deportation ae and out- 

standing in your case. 


Very truly yours, 


Sam Bernsen 
Acting District Director 


Received By (Signature) Carlos Marcello, 8:45 A.M. 
on 11/1/56, 8:45 A.M. | 


Witnessed By 
(signature) Dean A. Andrews, Jr. Esq. 
(signature) E. H. Gerard 
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Excerpts from Interrogation of Appellant 
on November 1, 1956, Concerning His 
Unavailability while Assertedly at Grand 
Isle, Louisiana on October 30 and $1, 1956, 
for Service upon Him of Three-Days Ad- 
vance Notice of Deportation 


(Note: This appears i the certified administrative 
record, Government's Exhibit A) 


UNITED STATES DEPARTMENT OF JUSTICE 
IMMIGRATION AND NATURALIZATION SERVICE 
NEW ORLEANS, LOUISIANA 
RECORD OF SWORN STATEMENT 
CARLOS MARCELLO File No. A 2 669 541 
PRESENT 


Carlos Marcello 
Eugene H. Gerard, Examining Officer 


Respondent 
Investigator 


Attorney of Record - Dean A. Andrews, Jr. 


Stenographer 


906 Masonic Temple Building 
New Orleans, Louisiana LANGUAGE: English 


November 1, 1956 at 9:00 a.m. INTERPRETER: None 


Recorded on Audograph Machine 
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INVESTIGATOR GERARD to RESPONDENT: 

Q. You are advised that I am an officer of the Immigration and Na- 
turalization Service, authorized by law to administer oaths and take state- 
ments in connection with the enforcement of the Immigration and Nationality 
laws. I desire to review with you the order of supervision entered in your 
case on May 28, 1956 and to question you in connection with various matters 
relating thereto. Are you willing to go over this order of supervision with 
me at this time and to answer any questions I may have in that connection ? 
A. Iam here to comply with the provisions of the order of supervision. 

* 4 * * * * 

Q. In connection with provision No. 6, on October 30 and 31, 1956, 

this Service was attempting to locate you to serve a notice on you. Where 
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were you at that time, on those days? A. At Grand Isle. 
Q. You were in Grand Isle, Louisiana? A. Yes. 
Q. Officers of this Service did proceed to Grand Isle and were un- 
able to locate you on that island. Do you still contend that you were actually 
on the island? A. Yes,I was. 
Q. Would you mind stating where you were on that island? A. On 
Grand Isle at Fisher's camp. 
Q. Fisher's Camp at Grand Isle? Now did you know at that time the 
United States Immigration and Naturalization Service was seeking you to 
serve a notice upon you? A. No, sir, I didn't. 
Q. Did you deliberately evade the Immigration and Naturalizat ization 
Service at that time? A. No, sir, I did not, and at that time I had called 
Mr. Fox at the Border Patrol about an hour or two hours before I went to 
Grand Isle that I was going on a hunting trip and I would be back Thursday 
evening, and I had got notice from my Washington lawyer that there was 
something coming up so then I called Mr. Fox and cancelled my trip to Abbe- 
ville because I was going hunting the first of the month and be back the same 
day, and Mr. Fox said what happened and I said that something came up and 
I cancelled my trip to Abbeville. I couldn't get hold of my Washington law- 
yer again to find out exactly what was coming up, so I had some business 
in Grand Isle and then I took care of my business and came back the next 
day. Then, that is when I found out that they were looking for me to serve 
me. | 
Q. Now, the date of your return was when, yesterday ? A. Yesterday, 
yes. October 31 I returned. 
Q. Was that the first time that you found out that you were being 
sought by this Service to serve notice? A. That's right. When I got home, 
they told me that the Immigration was looking for me to serve me with some- 
thing -- they didn't know exactly what it was. Right after I got back, I gota 
letter and I got a hold of my attorney and he called the Immigration and told 
them that I was available to be located at any time. There was no calls and 
no letters reached me until I got back to town and they showed me the letter 
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they had and I got in touch with my attorney right away. 

Q. Now do you intend to evade the Immigration Service again if they 
wish to see you or talk to you for any purpose? A. No. I have at no time 
evaded the Immigration and have no intention to at any time. In Grand Isle 
when I got up the next morning I understand they was looking for me, sol 
come flying back to’ New Orleans and when I got home my wife said that 
they had a letter there and I opened it and called my attorneys and they took 
action from then on. 

Q. When you'say you came flying back to New Orleans, did you travel 
by airplane to Grand Isle and back? A. No, sir, I drove my car to Grand 
Isle and back. What I meant when I said I came flying back is that I drove 
back fast. 

Q. Did any one see you at Grand Isle when you got there that night ? 
A. No, no one asked to see me because I went right on to the camp. 

Q. And there is no way of communication with that camp? A. No, 
there is no way of communication with telephones at the camp at all. 

Q. There were several people questioned by our officers at Grand 
Isle, who stated that they had not seen you and that you were not on the 
Island on Tuesday night. Were these people deliberately misleading the 
officers? A. No, they weren't, Mr. Gerard, they didn't know I was on the 
Island. I went right to the camp and they didn’t see me at all at that time. 


a 7 * * * * 
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Letter of May 4, 1960 from Appellant's 
Counsel Requesting Further Changes in 
Amended Order of Supervision, to Relieve 
Appellant from Travel Restrictions He 
Deemed Burdensome 


NT 


(Note: This appears in the certified administrati 
record, Government's Exhibit A) 


JACK WASSERMAN 
Counselor At Law 
Warner Building 

Washington 4, D. C. 


Regional Commissioner 
Immigration & Naturalization Service 
Richmond, Virginia 


Attention: Mr. William H. Peeples 
Re: Carlos Marcello, A2 669) 


Dear Sirs: | 
Reference is made to the amended order of supervision which is out- 


standing in the case of the above-named. 

This order requires Mr. Marcello to notify the se Service 
before he leaves the Parishes of Orleans, Jefferson and St. Bernard. As 
I understand the order, he is also required to notify the Service as to his 
proposed itinerary beyond these Parishes. | 

As you may be aware, these three Parishes constitute the greater 
city of New Orleans. Accordingly, whenever Mr. Marcello is required to 
go to other parts of the State of Louisiana, such as Baton Rouge and Shreve- 
port and Grand Island where he has business and social contacts, he is re- 
quired to submit this notice. In addition, Mr. Marcello has been making 
trips to Washington, D.C., and to some of the suburban areas of Washington 
and it is not always possible for him to advise the Service in advance with 
exactitude as to the exact points to which his business demands may re- 
quire him to go. | 

Mr. Marcello is engaged in real estate and motel operations and the 
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order of supervision seriously restricts him in his occupation by reason of 
the limitations imposed. If he has a business appointment in Shreveport and 
such appointment is known fo him in advance there is no difficulty in giving the 
Service notice, but as a result of his appointment in Shreveport, he is re- 
quired to travel elsewhere in the State of Louisiana in the middle of a busi- 
ness conference he must first sit down and write a letter to the Service ad- 
vising them of his amended itinerary. 

As Mr. Marcello's business operations at the present time are confined 
to the State of Louisiana and the District of Columbia area, request is hereby 
made that his order of supervision be amended to permit him to travel through- 
out the State of Louisiana and to the greater Metropolitan area of the District : 
of Columbia. 

Respectfully yours, 
/s/ Jack Wasserman 


and Naturalization Service's 


Immigration 

Letter of May 10, 1960 to Appellant's 
Counsel Granting Appellant's Request for 
Further Amendment to Order of Supervision 


(Note: This appears in the certified administrative 
record, Government's Exhibit A) 


May 10, 1960 


RE: Carlos Marcello 
A 2 669 541 


Our District Director at New Orleans is being instructed to serve an 
amended Order of Supervision on Mr. Marcello providing for his travel out- 
side the parishes of Orleans, Jefferson and St. Bernard for periods not in 
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excess of forty-eight hours without first notifying the District Director at 
New Orleans. | 

Under the amended Order of Supervision, no restriction will be placed 
on Mr. Marcello's travel outside the three parishes named, provided he is 
not to be away from these parishes for a period of more than forty-eight 
hours. Should his travel require an absence of more than forty-eight hours, 
he will be required to so notify the District Director at New Orleans and 
furnish the dates and places of such proposed travel. 

Should the new Order of Supervision prove too restrictive upon Mr. 
Marcello in following his occupation, please notify this office of specific 
instances in which he experiences difficulty in order that appropriate con- 
sideration may be given the matter. 

Very truly yours, 


/s/ W. H. Peeples 
Acting Regional Commissioner 


ce: District Director, New Orleans, La. 
You are hereby instructed to serve upon Carlos Marcello an amended 
Order of Supervision, Form I-220B (Rev. 1-15-60) with Item 3 containing 
restrictions referred to above. Copies should be furnished counsel of 
record; the Assistant Commissioner, D & D, the General Counsel, Central 
Office, and this office. 


* 


WHP:s 
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R. Immigration and Naturalization Service's 
Amended Order of Supervision Placed in 
Effect in Appellant's Case June 1, 1960 


(Note: | This appears in the certified administrative 
record, Government's Exhibit A) 


UNITED STATES DEPARTMENT OF JUSTICE 
Immigration and Naturalization Service 


Form I-220B DISTRICT FILE NO. A 2 669 541 
(Rev 1-15-60) A. R. NO. A2 669 541 


June 1, 1960 
AMENDED ORDER OF SUPERVISION 


In the case of CARLOS MARCELLO or CALOGERO MINACARI, 
whose deportation in accordance with law was ordered on OCTOBER 20, 1955. 
Section 242(d) of the Immigration and Nationality Act provides: 

“Any alien, against whom a final order of deportation as defined 
in subsection (c) heretofore or hereafter issued has been outstanding 
for more than six months, shall, pending eventual deportation be sub- 
ject to supervision under regulations prescribed by the Attorney Gen- 
eral. Such regulations shall include provisions which will require 
any alien subject to supervision (1) to appear from time to time be- 
fore an immigration officer for identification; (2) to submit, if neces- 
sary, to medical and psychiatric examination at the expense of the 
United States; (3) to give information under oath as to his nationality, 
circumstances, habits, associations, and activities, and such other in- 
formation, whether or not related to the foregoing, as the Attorney 
General may deem fit and proper; and (4) to conform to such reason- 
able written restrictions on his conduct or activities as are pre- 
scribed by the Attorney General in his case. Any alien who shail will- 
fully fail to comply with such regulations, or willfully fail to appear 
or to give information or submit to medical or psychiatric examina- 
tion if required, or knowingly give false information in relation to the 
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"requirements of such regulations, or knowingly violate a reasonable 
restriction imposed upon his conduct or activity, shall be fined not 
more than $1,000 or imprisoned not more than 1 year, or both." 
THEREFORE, it is hereby ordered that such alien shall be placed 
under supervision and permitted to be and to remain at large upon the fol- 
lowing terms: 

(1) That said alien shall produce himself, at time and place 
designated, for deportation pursuant to the order of deportation. 

(2) That said alien shall upon request produce himself, at time 
and place designated, for the purpose of submitting to medical and 
psychiatric examination and/or to furnish such information relating 
to his availability for deportation as may be deemed fit and proper. 

(8) That said alien shall not travel outside the parishes of 
Orleans, Jefferson and St. Bernard for a period in excess of 48 hours 
without first having notified the District Director at the address shown 
in (5) below of the dates and places of such proposed travel. 

(4) That said alien shall furnish written notice to the District 
Director of the Immigration and Naturalization Service at the address 
shown in (5) of any change of residence or employment within 48 hours 
after change is made. 

(5) That said alien shall report in person on the First day of 
each month to the District Director of the Immigration and Naturaliza- 
tion Service at: 908 Masonic Temple Building, New Orleans, Louisi- 
and unless that Officer grants him written permission to report on 
another date. 

For the District Director 


New Orleans, Louisiana By /s/ Thomas V. Herring 
(Place) Title Deportation and Detention Officer 


I, CARLOS MARCELLO or CALOGERO MINACARI hereby acknowl- 
edge that I have (read) (had interpreted and explained to me in the English 


language) and understand the contents of this order, a copy of which I have 
received. I further understand that failure to comply with the sees of this 
order will subject me to prosecution. 


/s/ Thomas V. Herring /s/ Carlos Marcello. in 


Deportation and Detention 577 Woodvine Sts 
Officer Metairie, Louisiana 
‘(immigration ‘icer) 


S. Immigration and Naturalization Service's 
Order of Supervision Placed in Effect in 


Appellant's Case August 1, 1960 


(Note: | This appears in the certified administrative 
record, Government's Exhibit A) 


UNITED STATES DEPARTMENT OF JUSTICE 
Immigration and Naturalization Service 


Form 1-220B DISTRICT FILE NO. A 2 669 541 
(Rev-1-15-60) A. R. NO. 


ORDER OF SUPERVISION August 1, 1960 
In the case of CARLOS MARCELLO, whose deportation in accordance 
with law was ordered on OCTOBER 20, 1955. 
Section 242(d) of the Immigration and Nationality Act provides: 

"Any alien, against whom a final order of deportation as de- 
fined in subsection (c) heretofore or hereafter issued has been out- 
standing for more than six months, shall, pending eventual deporta- 
tion be subject to supervision under regulations prescribed by the 
Attorney General. Such regulations shall include provisions which 
will require any alien subject to supervision (1) to appear from time 
to time before an immigration officer for identification; (2) to sub- 
mit, if necessary, to medical and psychiatric examination at the ex- 
pense of the United States; (3) to give information under oath as to 
his nationality, circumstances, habits, associations, and activities, 
and such other information, whether or not related to the foregoing, 
as the Attorney General may deem fit and proper; and (4) to conform 
to such reasonable written restrictions on his conduct or activities 
as are prescribed by the Attorney General in his case. Any alien who 
shall willfully fail to comply with such regulations, or willfully fail to 
appear or to give information or submit to medical or psychiatric 
examination if required, or knowingly give false information in rela- 
tion to the requirements of such regulations, or knowingly violate a 
reasonable restriction imposed upon his conduct or activity, shall be 
fined not more than $1,000 or imprisoned not more than 1 year, or 
both." 
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THEREFORE, it is hereby ordered that such alien shall be placed un- 
der supervision and permitted to be and to remain at large upon the follow- 
ing terms: | 

(1) That said alien shall produce himself, at time and place 
designated, for deportation pursuant to the order of deportation. 

(2) That said alien shall upon request produce himself, at time 
and place designated, for the purpose of submitting to medical and 
psychiatric examination and/or to furnish such information relating 
to his availability for deportation as may be deemed fit and proper. 

(3) That said alien shall not travel outside the parishes of Or- 
leans, Jefferson and St. Bernard for a period in excess of| 48 hours 
without first having notified the District Director, at the address shown 
in (5) below of the dates and places of such proposed travel. 

(4) That said alien shall furnish written notice to the District 
Director of the Immigration and Naturalization Service at the address 
shown in (5) of any change of residence or employment within 48 hours 
after change is made. 

(5) That said alien shall report in person on the First Tuesday 
of January, April, July and October of each year to the District Direc- 
tor of the Immigration and Naturalization Service at: New Orleans, 
Louisiana unless that Officer grants him written permission to report 


on another date. 
| 


New Orleans, Louisiana For the District Director | 
(Place) Herri 


By: /s/ Thomas V. Herring 
Title Detention and Deportation Officer 


I, CARLOS MARCELLO, hereby acknowledge that I have (read) (had 
interpreted and explained to me in the English language) and understand the 
contents of this order, a copy of which I have received. I further understand 
that failure to comply with the terms of this order will subject me to prose- 
cution. 


/s/ Thomas V. Herring /s/ Carlos Marcello 
Detention & Deportation (Allen's signature) 


Officer , New Orleans, Louisiana 
(immigration officer) 
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Letter of December 8, 1960 from Appellant's 
Counsel Requesting Further Changes in Order 
of Supervision, to Relieve Appellant from Travel 
Restrictions He Deemed Burdensome 


Resiriciioas 1° eee 


(Note: | This appears in the certified administrative 
record, Government's Exhibit A) 


JACK WASSERMAN 
Counselor At Law 
Warner Building 

Washington 4, D.C. 


eux 


December 8, 1960 
Honorable William H. Peeples 
Deputy Regional Commissioner 
Immigration and Naturalization Service 
Richmond, Virginia 
Re: Carlos Marcello, A2 669 541 


Dear Mr. Peepies: 
This will confirm telephone conversation with regard to the above- 


named. 

Under the parole order of this subject , as amended on June 1, 1960, 
he is still forbidden to travel outside the Parishes of Orleans, Jefferson 
and St. Bernard in excess of 48 hours without first having notified the Dis- 
trict Director of the dates and places of such proposed travel. The subject 
frequently travels to Shreveport, Louisiana, and occasionally to Baton Rouge 
and other places in the State of Louisiana. As you well know, he has an in- 
terest in a motel in Shreveport and he is interested in real estate matters 
in the State of Louisiana. 

It is believed that Carlos Marcello should be permitted to travel 
freely through the State of Louisiana. As I mentioned to you over the tele- 
phone, I am acquainted with other cases of aliens deportable on criminal 
charges who have greater freedom of movement than Carlos Marcello. 
There appears to be no justification for this differentiation of treatment. 

Mr. Marcello finds that the present conditions are unduly restrictive, 
especially since he frequently finds it necessary to leave the metropolitan 
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area of New Orleans during weekends when he does not have facilities for 
sending typewritten letters so that he may have verification that he has noti- 
fied the District Director of his absence in excess of 48 hours. 
Finally , I would like to submit that the purpose of parole supervision 
is either to guarantee that the alien will not engage in improper activities 
and/or to insure his availability for deportation. Mr. Marcello is required 
to report in person periodically to the Immigration Service and! that certainly 
protects the Service as to his availability for deportation. Confining him to 
the State of Louisiana likewise is a measure which will further protect the 
Service in this regard. 
I submit that enlarging his parole conditions to permit him to have 
freedom to travel throughout the State of Louisiana will in no wise prejudice 
the interests of the Government of the United States. It will, however, re- 
move a burdensome and unnecessary restriction. | 
I wish to thank you for the consideration you have given this matter 
in the past and I trust that it will be given further careful consideration. 
Sincerely yours, 
/s/ Jack Wasserman 
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Immigration and Naturalization Service's 
Letter of January 5, 1961 Furnishing 
Appellant's Counsel Copy of New Order of 
Supervision Placed in Effect in Appellant's 
Case January 3, 1961, Together With Copy 
of That Order of Supervision (Which Was 
in Effect When Appellant Was Deported to 
Guatemala on April 4, 1961) 


(Note: This appears in the certified administrative 
| record, Government's Exhibit A) 


A 2 669 541 D&D 


January 5, 1961 


Mr. Jack Wasserman, 
Attorney-at-Law, 
Warner Building, 
Washington, D.C. 


Re: Carlos Marcello 


Dear Mr. Wasserman: 


There is attached, for your information, a copy of the new Order of 
Supervision, Form {-220-B, executed on January 3,1961. The change was 
made under paragraph three, providing that the alien shall not travel out- 
side of the State of Louisiana for a period in excess of 48 hours without 
first notifying this office. 

Very truly yours, 
C. W. Johnson 
District Director 
Enc: copy of Form I-220-B 
WPD:tm 


CC: Mr. Dean A. Andrews, 
Attorney-at-Law 
631 Maison Blanche Bldg., 
New Orleans, La. 


** * 
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UNITED STATES DEPARTMENT OF JUSTICE 
Immigration and Naturalization Service 


DISTRICT FILE NO. A2 669 541 


Form [I-220B A. R. NO. 
(Rev.1-15-60) 


ORDER OF SUPERVISION January 3, 1961 


In the case of CARLOS MARCELLO, whose deportation in accordance 
with law was ordered on October 20, 1955. 
Section 242(d) of the Immigration and Nationality Act provides: 

"Any alien, against whom a final order of deportation as defined 
in subsection (c) heretofore or hereafter issued has been outstanding 
for more than six months, shall, pending eventual deportation be sub- 
ject to supervision under regulations prescribed by the Attorney Gen- 
eral, Such regulations shall include provisions which will require any 
alien subject to supervision (1) to appear from time to time before an 
immigration officer for identification; (2) to submit, if necessary, to 
medical and psychiatric examination at the expense of the United States; 
(3) to give information under oath as to his nationality, circumstances, 
habits, associations, and activities , and such other information, wheth- 
er or not related to the foregoing, as the Attorney General may deem 
fit and proper; and (4) to conform to such reasonable written restric- 
tions on his conduct or activities as are prescribed by the Attorney 
General in his case. Any alien who shall willfully fail to comply with 
such regulations, or willfully fail to appear or to give information or 
submit to medical or psychiatric examination if required, or knowing- 
ly give false information in relation to the requirements of such regu- 
lations, or knowingly violate a reasonable restriction imposed upon 
his conduct or activity, shall be fined not more than $1,000 or impri- 
soned not more than 1 year, or both." 
THEREFORE, it is hereby ordered that such alien shall be placed un- 

der supervision and permitted to be and to remain at large upon the follow- 
ing terms: | 
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(1) That said alien shall produce himself, at time and place 
designated, for deportation pursuant to the order of deportation. 

(2) That said alien shall upon request produce himself, at time 
and place designated, for the purpose of submitting to medical and 
psychiatric examimation and/or to furnish such information relating 
to his availability for deportation as may be deemed fit and proper. 

(3) That said alien shall not travel outside the State of Louisi- 
and for a period in excess of 48 hours without first having notified 
the District Director at the address shown in (5) below of the dates 
and places of such proposed travel. 

(4) That said alien shall furnish written notice to the District 
Director of the Immigration and Naturalization Service at the address 
shown in (5) of any change of residence or employment within 48 hours 
after change is made. 

(5) That said alien shall report in person on the first Tuesday 
of Jamary, April, July and October of each year to the District Di- 
rector of the Immigration and Naturalization Service at: 333 St. 
Charles Street , Room 918 Masonic Temple Bldg., New Orleans, 
Louisiana unless that Officer grants him written permission to re- 
port on another date. 


For the District Director 


New Orleans, Louisiana By: /s/ Willie P. Danos 
(Place) Title Acting Detention and Deportation 
Officer 


1, CARLOS MARCELLO, hereby acknowledge that I have (read) (had 
interpreted and explained to me in the English language) and understand 
the contents of this order, a copy of which I have received. I further un- 
derstand that failure to comply with the terms of this order will subject me 
to prosecution. 


/s/ Willie P. Danos /s/ Carlos Marcello 
Acting Detention and 577 Nira Metairie, La. 


Deportation Officer (Atien's signature 
(immigration officer) 
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VI. AFFIDAVIT OF SPECIAL ASSISTANT UNITED | 
STATES ATTORNEY GIL ZIMMERMAN DATED — 
APRIL 15, 1961, GIVING CHRONOLOGICAL | 
HISTORY OF APPELLANT'S CASE, AS DISCLOSED | 

BY THE PERTINENT COURT RECORDS AND __ 
CERTIFIED ADMINISTRATIVE RECORD RELATING 
TO APPELLANT, RELATIVE TO HIS ABUSE | 

OF JUDICIAL AND ADMINISTRATIVE PROCESSES _ 


(Note: This affidavit is Government's Exhibit P) 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
CARLOS MARCELLO, 
Plaintiff | 
v. Civil Action No. 1035-61 
ROBERT F. KENNEDY, et al., | 
Defendants 


AFFIDAVIT 


CITY OF WASHINGTON: 
DISTRICT OF COLUMBIA: SS 


| 

Gil (Gilbert) Zimmerman, being duly sworn, deposes and says: 

1. Iam an attorney on the staff of the General Counsel, 
Immigration and Naturalization Service, Washington, D. C. and am 
presently serving as a Special Assistant United States Attorney for 
the District of Columbia. I make the following averments in this 
affidavit upon the basis of my review of the record portion of the 
Immigration and Naturalization Service file relating to Carlos 
Marcello, the plaintiff in this cause, and of the court files pertaining 
to the prior series of litigation instituted by Marcello in the District of 
Columbia relative to his deportation proceedings. Both of those sources 
of information are, in my opinion, properly before the Court for 
consideration in making a just disposition of this cause. 
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2. Deportation proceedings were instituted against Marcello 
on December 24,1952. The Order of Deportation in his case became 
administratively final on June 1, 1953. It is based on his conviction 
in 1988 of two counts of felonious trafficking in marihuana. Marcello 
was taken into custody on June 2, 1953 for deportation under the final 
order of deportation. He thereupon petitioned for a Writ of Habeas 
Corpus in the United States District Court for the Eastern District of 
Louisiana. That was his first court action. In the Habeas Corpus 
proceedings he sought judicial review of the deportation order. The 
proceedings concluded with Supreme Court affirmance on May 31, 1955 
of the validity of the deportation order. 

3. At the deportation hearing Marcello chose not to designate 
any country of deportation. The Immigration and Naturalization 
Service therefore exercised its authority under the statute (in the 
absence of any prompt designation by Marcello) to direct that Marcello's 
deportation be accomplished to Italy if that country would accept him, 
otherwise to Tunisia. In execution of this determination, the Service 
immediately after the entry of the final order of deportation made 
requests of the French and Italian consuls in New Orleans for a travel 
document with which to effect Marcello's deportation to their respective 
countries. The French consul declined to issue a travel document to 
permit Marcello's deportation to French territory, ona finding that 
Marcello was not a French national. The Italian consul, finding 
Marcello to be an Italian national, on June 24, 1953 issued an Italian 
travel document (foglia di via) to permit Marcello's deportation to 
Italy. The validity of that travel document was subsequently extended 
by the Italian consul to September 10, 1955. 

4. Thus, following the Supreme Court's affirmance on May 31, 
1955 of the validity of the deportation order, the Immigration and 
Naturalization Service was in a position to deport Marcello to Italy 
just as soon as the District Court entered its judgment on the mandate. 
Marcello on June 22, 1955 filed a petition for rehearing of the Supreme 


203 | 

Court's decision, which was subsequently denied. Andon She 23, 1955 
(the next day following the filing of the petition for rehearing by the 
Supreme Court) he instituted a declaratory judgment action in the 
United States District Court for the District of Columbia. That was 
his second court action. In that action, Marcello again sought judicial 
review of the deportation order, the validity of which the Supreme Court 
had just sustained on review of the Habeas Corpus proceedings. 

5. Marcello also resorted to the administrative process. He 
took recourse to the provision in Section 243(a) of the Immigration 
and Nationality Act, 8 U.S.C. 1253 (a), which provides that the first 
alternative place to which the Attorney General may direct an alien's 
deportation is the country the alien designates, provided such designation - 
is made promptly, and provided also that the designated country is willing 
to accept the alien into its territory. As already noted, Marcello had 
originally chosen to make no designation of any country of deportation 
under this provision. But on June 29, 1955 his attorney filed a de- 
signation of France as the country to which Marcello chose to be 
deported. Despite what it regarded to be a late filing, the Immigration 
and Naturalization Service determined that Marcello's a of 
France should be regarded as an effective designation, and so notified 
plaintiff’s counsel. | 

6. In view of this, the Immigration and Naturalization Service 
on July 19, 1955 again made inquiry of the French consul in New Orleans 
whether France would issue a travel document permitting Marcello's 
deportation to France. The French consul replied on July 21, 1955, 
again declining to issue a French travel document for Marcello. The 
Italian travel document (then still valid until September 10, 1955) 
was in the possession of the New Orleans office, Immigration and 
Naturalization Service. The Immigration and Naturalization Service 
then determined to effect Marcello's deportation to Italy. 

7. Acting on the mandate of the Supreme Court in the Habeas 
Corpus proceedings, the District Court for the Eastern District of 
Louisiana on August 8, 1955 issued an order requiring Marcello to 
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surrender. The Immigration authorities thereupon on that same date 
directed Marcello to surrender at New Orleans August 11, 1955 

in complete readiness to be deported to Italy on the following day. 
Arrangements were completed to accomplish his deportation to Italy 
on a vessel scheduled to leave New Orleans on August 12, 1955. 

8. Marcello then resorted to both court and administrative 
actions to forestall his imminent deportation. On August 9, 1955 he 
filed an amended complaint in the District Court for the District of 
Columbia relative to the declaratory judgment action he had instituted 
on June 23, 1955. And in connection therewith he sought a temporary 
restraining order and preliminary injunction. The amended complaint 
included averments that Marcello had designated France as the country 
to which he desired to be deported; that he was then gathering material 
to submit to the French government in order to establish his French 
citizenship; and that 

if. . . [he were] . . . a French citizen, he may not 
be deported to Italy unless three months have elapsed from 
[the time of] request by our government to France to 
receive plaintiff as a deportee or unless that country has 
refused to receive plaintiff as a deportee. . . [and]... 
neither contingency has occured. 
The District Court took the matter under advisement. On August 10, 
1955 there was filed on behalf of the defendant Attorney General a 
certified copy of the French government's declination to accept Marcello 
as a deportee. Relying particularly on the evidence submitted as to 
the French government's declination to accept Marcello, the District 
Court on August 10, 1955 denied Marcello’s motion for temporary 
restraining order. 

9. In the meantime, according to the information and belief of 
the Immigration and Naturalization Service officers, Marcello prevailed 
upon the Italian consul at New Orleans to suspend the validity of the 
Italian travel document. At eleven a.m., August 11, 1955, the Italian 
consul at New Orleans called personally at the office of the Immigration 
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and Naturalization Service in New Orleans and delivered to the Acting 
Officer in Charge a letter stating the following: | 
Since the issuance of our foglia di via under date of 
June 24, 1953, certain evidence has been presented 
to this office with reference to the citizenshipof.. . 
[ Marcello] . | 
This new evidence is of such importance that it is 
necessary that this office conduct further investigation 
as to the citizenship of this man. Under such circum- 
stances, we regret to advise that we must cancel and recall 
the said "foglia di via" issued by this office on the date 
of June 24, 1953. 
The consul requested and obtained the return of the travel document. 
He indicated that the matter would be handled on a priority basis. Also 
diplomatic representations were immediately made to the proper 
Italian higher authorities with a view to reinstating the validity of the 


travel document. The Immigration and Naturalization Service then 
believed this would be accomplished within a reasonably short time. 
10. Marcello appealed on August 11, 1955 to the Court of Appeals 


for the District of Columbia from the District Court's August 10 denial 
of a temporary restraining order. And he sought in the Court of Appeals 
a stay pending appeal. That was opposed. But in view of the Italian 
government's recall of the travel document for Marcello, the United 
States Attorney entered into a stipulation with Marcello's counsel 
agreeing to postponement of the surrender date for Marcello to August 
17, 1955, and continuing until August 16, 1955 the hearing in the Court of 
Appeals on the motion for a stay. Upon being informed of these de- 
velopments, the District Court for the Eastern District of Louisiana 
modified its order so as to authorize Marcello's surrender on August 

17, 1955 without breach of the bail bond. On August 16, 1955 the 

Court of Appeals for the District of Columbia entered an order denying 
Marcello a stay pending appeal. Marcello thereupon surrendered for 
deportation on August 17, 1955. However, since no Italian travel 
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document was then available with which to effect his deportation, he 
had to be placed in custody pending eventual deportation. Marcello 
then applied for release on administrative bond and conditional parole. 
That request was denied. 

11. On August 19, 1955 plaintiff's counsel sought a stay from the 
Supreme Court. The matter was referred to Mr. Justice Frankfurter 
as the Acting Circuit Justice for the District of Columbia Circuit. Mr. 
Justice Frankfurter did not grant a stay. Instead, he noted the following 


view: 


Loath as I am to interfere with denial of a motion for 

a stay by a Court of Appeals, in this case I am constrained 
to determine that since that Court left the appeal before 

it still to be decided, such a denial for a stay as was 

here entered may indirectly frustrate the disposition 

of the appeal on the merits by allowing the administrative 
authorities to deport Marcello before the appeal is ad- 


judicated. Counsel agree to bring this view before the 
Court of Appeals. 
Mr. Justice Frankfurter’s view was immediately brought to the attention 
of the Court of Appeals. The Court of Appeals heard the matter on 
the merits August 26, 1955. Andon August 31, 1955 the Court of 
Appeals by per curiam order sustained the validity of the order of 
deportation. However, considering at face value Marcello's allegation 
that France had not given final notification of its unwillingness to accept 
him, the Court of Appeals further ruled: 
. . -It appearing from the complaint. . . that France, the 
country designated by appellant, has not yet finally notified 
appellee of its unwillingness to accept appellant into its 
territory, and has not failed finally to advise the Attorney 
General within three months following the original inquiry 
of the Attorney General whether France would or would 
not accept appellant into its territory, it is 


| 
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ORDERED by the Court that this case be, and it is 
hereby, remanded to the District Court with directions 
to grant appropriate relief to the appellant enjoining his 
deportation to any country or place other than| France 
pending such final decision by France or expiration of 
said 3 months period. | 
The order also noted that counsel for appellant had informed the Court 
of Appeals that since the argument of the appeal Marcello no longer 
sought relief from the Court of Appeals with respect to his \detention. 
12. Instead, Marcello in that connection instituted his third 
court action on August 26, 1955. That action was another Habeas Corpus 
proceeding. It was brought in the District Court for the Eastern 
District of Louisiana and sought his release from the custody of the 
Immigration and Naturalization Service. The complaint alleged that 
Marcello was being detained pursuant to a Warrant of Deportation 
directing his deportation to Italy or to the French possession of Tunis; 
that the French government had twice refused to accept him for depor- 
tation; that the Italian government had recalled the travel document 
it had previously issued for Marcello's deportation, and thus now 
refused to accept him for deportation; that it now appeared neither 
France nor Italy would at that time accept petitioner into its territory; 
that until such time as the Attorney General could obtain a reissue of 
the Italian travel document, or found some other appropriate destination, 
it was not possible to deport him; and that there was no place to which 
Marcello might be deported at that time or in the then - immediate 
future; and that Marcello had asked to be released under administrative 
bail, but his request had been denied without the soar of any 
reasons for such denial. 
18. The District Court conducted'a hearing on this application 
for Writ of Habeas Corpus on August 30, 1955. At the close of the 
hearing, the Court entered an order denying Marcello's application. 
The Court stated its views as follows: 
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. . Epfore this Court can order the release of the relator on 
bond, the Court must hold that the Attorney General, acting 
through his Immigration Service, has abused his discretion. ... 


The McCarran Act provides that these activities concerning 

the deportation of aliens, particularly after they have exercised 
and exhausted their rights in our Courts, and sometimes they 
seem inexhaustible, this activity is peculiarly within the ken of 
the Attorney General . . . and the Court should keep hands off 
this. . . deportation activity, which has been entrusted to the 
Attorney General. . ., unless it clearly appears that. . . 

[the Attorney General] . . . has abused his discretion. 


This Court in this case is not ready to hold that the Attorney 
General has'abused his discretion by refusing to extend bail to 
relator pending his deportation. The Act provides the remedy... . 
If the Attorney General can't find a country which will accept this 
relator within six months, then, of course, he is subject to 
release. But, in the meantime, the Congress of the United 
States has said, within that six month period, in the discretion 
of the Attorney General, the United States can attempt to find 

a place to send aliens who have been declared deportable, and 
that no Court should intervene in that executive activity. . . 

until it fairly and clearly appears that the executive so charged 
with handling such activity has abused his discretion. 


The Court finds that certainly at this stage... no abuse of 
discretion has been demonstrated, and the Court will therefore 
deny the motion... - 

14. On August 30, 1955 Marcello appealed to the Court of Appeals 
for the Fifth Circuit from this denial of his petition for Writ of Habeas 
Corpus, and from the refusal of the District Court to admit him to 
bail. Marcello then applied to the Court of Appeals for release on 
bail pending appeal. The Court of Appeals denied this application on 
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September 9, 1955. Marcello thereupon petitioned Mr. Justice Black, 
as the Supervising Justice, for release upon bail pending appeal. In 
a reply memorandum filed September 15, 1955 in this matter, Marcello's 
counsel stated that the issue before Mr. Justice Black was as follows: 
The issue then, is whether the respondent may arbitrarily 
imprison the petitioner [Marcello] during the next few weeks 
because "a determination is expected by September 30, 1955" 
as to whether Italy will reconsider its refusal to accept petitioner. 
The Government's expectations are apparently based|upon un- 
disclosed and unnamed high level sources. Respondent asserts 
that detention is necessary so that deportation may be “effected 
promptly’ but does not demonstrate in any way that bail would 
not also adequately serve his purpose and the best interests of 
the United States. [Emphasis in original. ] | 
The memorandum filed on behalf of the respondent Aten General 
by the Solicitor General stated the following: 
After the instant application [for Writ of Habeas Corpus] was 
filed, further inquiries were made as to the time when the Italian 
authorities would advise the United States as to their determination 
on whether to reinstate petitioner's passport. The matter has 
been taken up on the highest diplomatic level. We are now in- 
formed that a determination is expected by September 30, 1955. 


Under these circumstances, the government opposes petitioner's 
present application for release on bail at this time. If the action 
by the Italian government is unfavorable, or if no reply is 
received from the Italian government by September 30, 1955, 
petitioner will be released on bail administratively. ‘Until such 
time, however, we believe that petitioner may properly be 
detained so that deportation may be promptly effected. 


The basis of the present application is the assertion that there 
is no country to which petitioner can be deported. .., As stated 
above, if it does develop that there will be substantial delay in 
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finding a country to accept petitioner, he will be released on 

[administrative] bail, but as yet, the case is not in that posture. 

Petitioner was originally ordered to surrender under the order 

of deportation for the purpose of immediately effectuating such 

deportation. |The deportation was delayed by petitioner's request 
to the Italian’ consul for reconsideration. But he has been 
continued in detention by the Immigration authorities with the 
expectation that the passport question would be speedily resolved 
and deportation effected promptly. 

15. On September 16, 1955 Mr. Justice Black entered an order. 
The order was entered “upon consideration of the application of . . . 
Marcello. . . for‘his release from custody on bail pending a deter - 
mination of the petitioner's appeal in United States Court of Appeals 
for the Fifth Circuit. . . . " It directed that Marcello “be released 
from custody and admitted to bail until his deportation can be effec- 
tuated." And it required that Marcello post a surety undertaking in 
the amount of $10, 000.00,"conditioned that he will appear for depor- 
tation upon three days notice when arrangements for his deportation 
have been completed and the Immigration and Naturalization Service 
notifies him to appear.” 

16. The Immigration and Naturalization Service did not receive 
any reply from the Italian government by September 30, 1955. Pursuant 
to the commitment made in the above-quoted portion of the Solicitor 
General's memorandum to Mr. Justice Black, the Solicitor General 
therefore entered into a stipulation with Marcello's counsel on 
October 10, 1955 providing as follows: 

It is hereby stipulated by and between counsel for the respective 

parties herein, that the petitioner will be released upon admin- 

istrative bail in the amount of $10,000, conditioned for His 
delivery into custody for deportation upon three days notice, 

that such bond will be substituted for the judicial bond previously 

executed herein and that, in view of the foregoing, counsel herein 
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consent to the vacating of the order of Mr. Justice Black dated 
September 16, 1955. | 
On October 11, 1955 Mr. Justice Black entered an order that in view 
of this stipulation, providing for the release of Marcello upon admin- 
istrative bail, his order of September 16, 1955 admitting Marcello 
to judicial bail was vacated. And on October 19, 1955 an administrative 
bail bond was posted containing the conditions specified in the stip- 
ulation of October 10, 1955. The bail litigation was perenne dis- 
missed as mooted by these occurrences. 
17. Meanwhile, further developments were satel in the 
declaratory judgment action pending in the District of Columbia courts 
(Marcello's second court action). As noted above, the Court of Appeals 
on August 31, 1955 had ordered that case remanded to the District 
Court with directions to enjoin Marcello's deportation to any country 
or place other than France pending France's final decision | whether it 


would accept Marcello, or upon the expiration of three months from 


the date the Attorney General had made an inquiry of the Franch 
authorities whether it would accept Marcello as a deportee; On 
September 1, 1955 the Attorney General filed an answer to Marcello's 
amended complaint, noting that the French government had already 
informed the Immigration and Naturalization authorities that France 
would not receive Marcello into its territory. 
18. Furthermore, on September 6, 1955 the Immigration and 
Naturalization Service sent the French consul in New Orleans a com- 
prehensive resume of all available information concerning Marcello's 
nationality, with the request that the French government make a final 
determination whether France would accept Marcello into its territory. 
The French consul replied by letter dated September 9, 1955, confirming 
the French government's previous declination to receive Marcello into 
French territory. | 
19. The Attorney General thereupon filed a supplemental answer 
to the amended complaint, attaching a copy of the communication sent 
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to the French authorities and their reply declining to accept Marcello. 
At the same time the United States Attorney moved for summary judg- 
ment. In his Memorandum of Points and Authorities in Support of the 
Motion, the United States Attorney urged inter alia that Marcello 
was barred from now attacking the deportation order, under the doctrine 
of res judicata or estoppel by judgment, and that at least controlling 
weight should be given to the prior judicial determination of that issue 
in Marcello's earlier Habeas Corpus proceedings. As for the matter 
of the French government's declination to accept Marcello, the United 
States Attorney brought to the Court's attention that it now clearly 
appeared from the record that France had finally declined to accept 
Marcello. Therefore, Marcello's contention in that regard was without 
substance. 

20. On September 20, 1955 the District Court for the District 
of Columbia entered its order on the mandate of the Court of Appeals. 
And on September 23, 1955 Marcello filed an Opposition to the Attorney 


General's motion for summary judgment, contending. inter alia that 
the evidence submitted to the French consul did not conclusively est- 
ablish Marcello was not a French citizen, and that the refusal of the 
French government to accept Marcello should not be regarded as final. 


21. The Immigration and Naturalization Service on September 
30, 1955 amended the Warrant of Deportation so as to specify Italy 
as the country to which Marcello was to be deported. A second supple- 
mental answer to the amended complaint was then filed, in which it 
was set forth that: Since not only had France declined to accept 
Marcello, but also the three-month statutory period since submission 
of the inquiry to the French government has elapsed, it had become 
possible to definitely specify the country of deportation. This had 
now been done by amendment to the Warrant of Deportation. And 
Marcello’s counsel had been informed of this action. 

22. In this posture, the case then came on for hearing. And 
on October 25, 1955 the District Court granted the Government's motion 
for summary judgment, and dismissed the complaint. Marcello did 
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not appeal from this judgment of the District Court. Under settled 
principles, the declaratory judgment sustaining the validity of the 
deportation order thus came to be res judicata. Despite the finality 
of this court determination, Marcello's deportation could not then be 
effected for want of a valid travel document. (As set forth below, it 
was not until October 31, 1956 that the Italian government issued another 
travel document for Marcello, and its validity was then restricted 
to one week.) | 
23. Under Section 242 of the Immigration and Nationality Act, 
8 U.S.C. 1252, the Attorney General has a period of only six months 
from the date of the final court order entered on judicial review of the 
deportation order, within which he may, in his discretion, either detain 
an alien, or require him to post bond, with a view to assuring his avail- 
ability for deportation. After such six months period the Attorney 
General may control the alien's availability for deportation only by 
means of an ORDER OF SUPERVISION. By the Immigration and 
Naturalization Service's calculations the six-months period during which 
the Attorney General had statutory authority to require Marcello to post 
bond in order to assure his availability for deportation expired on 
April 26, 1956. On that date he came to be subject only to the imposition 
of supervisory conditions, to assure his continued availability for 
deportation. | 
24. Accordingly, on April 26, 1956 the Acting District Director, 
Immigration and Naturalization Service, New Orleans, Louisiana, issued 
an ORDER OF SUPERVISION in Marcello's case. And he cancelled 
the administrative bail bond previously governing Marcello's availability 
for deportation. The ORDER OF SUPERVISION contained as its first 
condition the requirement that Marcello "produce himself, lat time 
and place designated, for deportation pursuant to the order of deportation." 
And the fourth condition required that he report on specified days at the 
New Orleans office of the Immigration and Naturalization Service. 
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25. On that same date the said ORDER OF SUPERVISION was 
read and explained to Marcello by a Deportation and Parole Officer 
of the New Orleans Immigration office. Marcello, acting under 
advice of counsel, refused to sign an acknowledgment that the said 
Order had been read and explained to him; that he understood the terms 
of the Order; and that he further understood his failure to comply with 
the terms of the Order or with any of the other conditions prescribed 
in Section 242 (d) of the Immigration and Nationality Act would render 
him liable to prosecution. 

26. On April $0, 1956 Marcello's attorney wrote the Acting 
District Director at New Orleans. He asserted that the requirement 
included in the said Order, to the effect that Marcello had to seek 
Service permission each time he went outside of the three parishes 
comprising the immediate environs of his residence, was too onerous. 
He requested it be changed so as to alleviate the hardship on Marcello. 
The attorney also adverted to the administrative stipulation previously 
entered into, under which Marcello's bail litigation had been mooted 
and which had provided that Marcello was to receive three-days advance 
notice of deportation. The attorney asked to be advised whether the 
Service intended to recognize this as a continuing provision, and would 
give Marcello such notice. He indicated that if it were impossible to 
reach a mutually satisfactory agreement on these points, he would 
then have to take court action to resolve these issues. 

27. On May 3, 1956 the Acting District Director at New Orleans 
responded by letter to these inquiries from Marcello's attorney. As 
for the first inquiry, relative to travel permission, he notified the 
attorney that the Service was agreeable to amending this provision in 
the ORDER OF SUPERVISION. The Service proposed to amend the 
Order in that connection, so as to require that Marcello furnish 
notice (rather than seek permission) -- prior to making any departure 
from the specified parishes comprising the environs of his residence -- 
of his intention to go beyond the confines of that area. And he also 
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would be required to give the details of his itinerary during any such 
absence, as well as report immediately any changes made in his 
itinerary after departure. The letter stated that the Service deemed 
these conditions "a reasonable requirement to ensure Marcello's 
availability for execution of the order for his deportation as soon as 
practicable after a document becomes available." | 
28. As for the second inquiry of Marcello's counsel,| the District 
Director made it quite clear in the response that the Service regarded 
the three-day advance notice of deportation provision as terminated 
with the end of the period during which the Service had had authority to 
detain Marcello or require him to post a substantial bond. | And the 
Service did not propose to accord Marcello any such three-day advance 
notice before executing the outstanding Order of Deportation. The 
precise answer given in this connection was as follows: 
. . .[The Service has] also given serious consideration 
to your objection to the omission from the "Order of Supervision" 
of a three-day notice provision corresponding to the provision 
which had formerly been contained in the administrative bail 
bond posted in Marcello's behalf on October 19, 1955. As you 
know, on October 19, 1955 there was pending in Marcello's case 
an action seeking judicial review of the order for his|deportation 
on its merits. It is our understanding that the three+day notice 
provision placed in the administrative bail bond pursuant to 
your stipulation with the Solicitor General ran only for the period 
during which judicial proceedings were pending in Marcello's case 
and for the six-month period thereafter during which the Attorney 
General had authority under Section 242(c) of the Immigration 
and Nationality Act to detain Marcello or require him to post a 
substantial bond to ensure his appearance when required by the 
Service for deportation. 
Of course, the situation changed when the time during 
which the Service could require Marcello to post substantial 
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bond or remain in Service custody pending deportation expired 

on April 26,1956. As we read the Carlson, Yanish, and Carlisle 

opinions of the Supreme Court, the Service has authority (and, 

I may add, a corresponding duty) under Section 242(d) of the 

Immigration and Nationality Act to impose such reasonable written 

restrictions on Marcello's activities and conduct as would, in 

our judgment, aid us in carrying out our responsibility to effec- 

tuate Marcello's deportation pursuant to law as soon as that can 

be done. 

It is therefore necessary to deny your request for the 
inclusion of a three-day notice provision in the "Order of 
Supervision” placed in effect in Marcello's case. 

29. Marcello thereupon instituted his fourth court action. That 
was 2 declaratory judgment action filedin the District Court for the 
District of Columbia on May 16, 1956. He alleged in his new complaint 
that the parole supervision restrictions imposed on his travel hampered 
him in his business and social activities, and were illegal in that they were 
imposed without giving him an opportunity to be heard on the issue of the 
necessity for such restrictions on his freedom of movement. He further 
complained that the parole supervision order also was in violation of 
the stipulation previously agreed to that he would be given three-days 
advance notice of contemplated deportation. It was on the strength of 
this stipulation, he alleged, that he had agreed to the dismissal as 
moot of his then-pending bail litigation, and gave up the advantage of 
Mr. Justice Black's judicial bail order. 

30. The Attorney General answered the complaint on June 27, 
1956. The answer informed the Court that the parole restrictions had 
been alleviated so as to require notice, rather than advance permission, 
whenever Marcello desired to travel outside the restricted area. It 
contended that the parole supervision restrictions, as 80 modified, 
were reasonable and proper, and that no hearing was required to be 
conducted prior to their imposition. With respect to the expressed 
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intent of the Immigration authorities to deport Marcello without giving 
him any three-days advance notice, it averred that this did not violate the 
stipulation previously entered into, which had resulted in dismissal 

of the bail litigation. It pointed out to the Court the nature of the change 
which had occurred in Marcello's detention status on April|26, 1956, 

the date of imposition of the parole restrictions, in that he then came 

to be no longer subject to detention, but instead came to be) subject 

to the parole supervision provisions in the deportation statute. 

81. On October 30, 1956 the Immigration and Naturdlization 
Service was informed that the Italian Embassy was directing the Italian 
consul at New Orleans to issue a travel document for Marcello’s de- 
portation to Italy. On that same date Marcello sought a temporary 
restraining order and preliminary injuntion in connection with his 
fourth court action, seeking to bar his deportation without the three- 
days advance notice to which he claimed he was entitled. The District 
Court granted a temporary restraining order against the deportation 
of Marcello without three-days advance notice. And the Court set 
the motion for preliminary injunction down for hearing on November 9, 
1956. | 
32. The Immigration and Naturalization Service determined to 
give Marcello 72 hours advance notice of deportation. But/the notice 
could not be served on October 30 or 31, 1956 because Marcello could 
not be located. On October 31, 1956 the Italian authorities finally 
issued a travel document for Marcello, valid for only one week, to 
November 7, 1956. | 

83. Marcello on October 31, 1956 resorted to his fifth court 
action to forestall deportation. This was another declaratory judgment 
action. In it, he sought judicial review for the third time of the 
validity of the deportation order. On this occasion he rested his case 
principally upon two court decisions which had been decided after his 
own court actions had been decided adversely to him. The) Court of 
Appeals for the Sixth Circuit had ruled in two other cases that an alien 
convicted bebre enactment of the Immigration and Nationality Act, 
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who was not deportable under the pre-existing law, had a status of 
nondeportability, and that such status of nondeportability was preserved 
to him by the Saving Clauses in the Immigration and Nationality Act. 

At the time Marcello brought his fifth court action these two Sixth 
Circuit cases were pending before the Supreme Court on the Government's 
petitions for certiorari. Marcello sought to utilize this legal ground -- 
previously raised by him in a supplemental petition for certiorari which 
the Supreme Court denied -- to attack his outstanding deportation order. 
This was done despite the fact that the deportation order had been twice 
sustained on judicial review, once in Habeas Corpus proceedings, and 
again in a declaratory judgment action. 

34. Marcello appeared on November 1, 1956 with his attorney at 
the New Orleans office of the Immigration and Naturalization Service. 
He was then interrogated relative to his unavailability on October 30 
and 31, 1956 for service upon him of the notice of intention to deport. 
He claimed he had been on Grand Isle, Louisiana. He also claimed 
that he did not deliberately evade the Immigration and Naturalization 
Service's efforts to serve the deportation notice upon him. He asserted 
that as soon as he found out that he was being sought, he contacted his 
lawyer, who notified the Immigration and Naturalization Service that 
Marcello was available. His explanation was a5 follows: 

No, sir, I did not [deliberately evade the Immigration and 

Naturalization Service at that time], and at that time I had called 

Mr. Fox at the [Immigration] Border Patrol about an hour or two 

hours before I went to Grand Isle and I was going on a hunting 

trip and I would be back Thursday evening, and I had got notice 

from my Washington lawyer that there was something coming 

up so then I called Mr. Fox and cancelled my trip to Abbeville 

because I was going hunting the first of the month and be back the 

same day, and Mr. Fox said what happened and I said that some- 
thing came up and I cancelled my trip to Abbeville. I couldn't get 
hold of my Washington lawyer again to findout exactly what was 
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coming up, so I had some business in Grand Isle, and then I 
took care of my business and came back the next day. Then, 
that is when I found out that they were looking for me to serve me. 
The following questions and answers also appear in the transcript of 
the interrogation: | 
Q. Did any one see you at Grand Isle when you got there that night ? 
A. No, no one asked to see me because I went right on to the camp. 
Q. And there is no way of communication with that camp? 
A. No, there is no way of communication with Paras at 
the camp at all. 
Q. There were several people questioned by our officers at 
Grand Isle, who stated that they had not seen you and that you 
were not on the Island on Tuesday night. Were eae | People 
deliberately misleading the officers? 
A. No, they weren't. . . they didn't know I was on the Island. 
I went right to the camp and they didn’t see me at all at that time. 


35. The 72-hour notice of intention to deport served on Marcello 
was deemed to be full compliance with the terms of the temporary re- 
straining order issued by the District Court on October 30, 1956. 
Accordingly, the Attorney General moved the Court to dissolve that 


temporary restraining order, on the ground that the conditions of 
restraint had been fulfilled. The District Court heard the matter by 
stipulation as on a motion for preliminary injunction. The Court on 
November 5, 1956 denied Marcello's motion and dissolved the out- 
standing temporary restraining order, effective 12:01 A. ot. (0001), 
November 6, 1956. 

36. At the same time the District Court, by memorandum opinion 
dated November 3, 1956 denied the application for preliminary injunction 
in Marcello's fifth court action, on the ground that the judgment in his 
second court action made the validity of the deportation order res_ 
judicata as to all matters that could have been raised in the action. 

The District Court also denied Marcello's oral motion to have the 


judgment in that sécond court action vacated under Rule 60(b), F.R.C.P. 
And on November 5, 1956 the District Court entered Findings of Fact 
and Conclusions of Law and its Final Judgment in the case. 

37. On that'same date Marcello filed an amended complaint in 
his fifth court action. In the amended complaint he formally sought 
to have the judgment in his second court action vacated pursuant to 
Rule 60(b)(6), F.R.C.P. (the same relief he had sought by oral 
motion and which had been denied at the hearing). The ground urged 
was essentially that there had been a change in the decisional law since 
that prior decision. 

38. Marcello on November 5, 1956 took other steps, both ad- 
ministrative and judicial, with a view to forestalling deportation. In 
the administrative sphere he filed an application with the Acting District 
Director, Immigration and Naturalization Service, New Orleans, 
Louisiana for an administrative stay of deportation, claiming he would 
be physically persecuted if deported to Italy. And in the judicial sphere, 
he filed an appeal in his fifth court action to the Court of Appeals from 
the District Court's adverse decision denying him a preliminary in- 
junction and ruling against him on the res judicata issue. And on the 
same date he moved in the Court of Appeals for a stay pending appeal. 
He raised two issues on the appeal: (1) Whether a judgment in a 
declaratory judgment action to review a deportation order is res 
judicata; and (2) Whether the District Court erred in denying his Rule 
60(b) motion to vacate the declaratory judgment entered in his second 
court action. The Court of Appeals on November 5, 1956 granted a 
stay pending appeal, but ordered a shortening of the time for filing briefs. 

39. Thereupon, on November 6, 1956 Marcello sought to obtain 
the withdrawal, without prejudice, of the application he had filed for 
an administrative stay of deportation with the Acting District Director, 
Immigration and Naturalization Service, on his claim he would be 
physically persecuted if deported to Italy. The motion was denied. 

It was renewed before the special inquiry officer who conducted the 
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interrogation on the application. It was again denied. Other motions 
were filed, all seeking postponement of the interrogation. (The later 
developments relative to this administrative matter are set forth in 
48, et seq., below.) 

40. At the same time, the Immigration authorities were endeav- 
oring to have the Italian consul in New Orleans revalidate the travel 
document issued for Marcello. The Italian consul indicated he was 
requesting instructions from his superiors in the matter, and would 
notify the Immigration authorities as soon as he received further in- 
structions relative to revalidation of the travel document. However, 
on November 23, 1956 there was instituted on Marcello's behalf an 
action in the Italian courts against the Italian Ministry for Foreign 
Affairs, seeking a judgment that he is not a national of Italy. And in 
connection with that action an order in the nature of an injunction 
pendente lite was issued in Marcello's interest barring the Italian 
government from validating a travel document for Marcello until that 
litigation has been concluded. That Italian litigation is still continuing 
at the present time and the injunction against issuing an Italian travel 
document remains in effect. 

41. As for Marcello's fifth court action in the United| States 
courts, he moved for summary judgment therein. The Attorney General 
filed an Opposition and cross-moved for summary judgment. And on 
November 26, 1956 the United States Attorney moved the District 
Court to consolidate the two pending court actions, Marcello's fourth 
and fifth court actions, on the ground that they involved common questions 
of law and fact. On December 4, 1956 the District Court ordered the 
Attorney General's motion for summary judgment in Marcello's fifth 
court action set down for hearing. And on the same date the Court 
ordered the two actions consolidated for hearing. 

42. On December 7, 1956 the District Court denied Marcello's 
motion for summary judgment in his fourth court action. And the Court 
in his fifth court action granted summary judgment in favor of the 


Attorney General, and dismissed the amended complaint. In relation 
to the latter action, the Court concluded that the prior judgment sus- 
taining the validity of the deportation order was res judicata; that in 
the exercise of sound judicial discretion controlling weight should in 
any event be given the prior judgments of the matter; and that there 
was no proper justification for relief under Rule 60(b), F.R.C.P. 
Marcello appealed to the Court of Appeals in his fifth court action on 
December 14, 1956. The District Court entered judgment for the 
Attorney General in Marcello's fourth court action on January 2, 1957. 
Marcello on January 7, 1957 appealed to the Court of Appeals from the 
District Court's judgments in his fourth court action. On January 31, 
1957 the Court of Appeals ordered Marcello's three appeals consolidated. 

43. After the briefs were filed in the Court of Appeals, the 
Attorney General moved the Court of Appeals to permit the filing 
of copies of the Government's briefs filed in the Supreme Court in the 
two cases on which Marcello was resting his contention that he had a 
status of nondeportability preserved to him. On March 13 and 22, 1957 
the Court of Appeals authorized those briefs to be filed. Marcello 
moved in the Court of Appeals to strike from the Government's brief, 
references made therein to his extensive criminal background and 
activities, quoted from both the opinion of the Board of Immigration 
Appeals in Marcello’s case, and from the opinion of the Court of Appeals 
in a contempt case involving him. In the alternative, he sought to have 
the case remanded to the District Court for the taking of evidence on 
the point. 

44. The Supreme Court on June 3, 1957 decided the two cases 
involving the issue whether a status of nondeportability was preserved 
under the Immigration and Nationality Act. These decisions were in 
the Government’s favor. 352 U.S. 685 and 692. On June 6, 1957 the 
Attorney General moved the Court of Appeals to vacate its order re- 
straining the Immigration and Naturalization Service from apprehending 
and deporting Marcello. The motion cited the indicated Supreme Court 
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decisions as controlling in the matter, and urged that consequently 
there was no justification for continuing the stay of deportation. On 
June 13, 1957 the Court of Appeals, relying on the Supreme Court's 
rulings on the issue, entered its decision affirming the District Court 
judgment in Marcello's fifth court action, sustaining the validity of the 
deportation order. The District Court entered its judgment on the 
mandate August 19, 1957. | 

45. With respect to Marcello's fourth court action (which related 
to the travel restrictions in the parole supervision order and the claim of 
entitlement to three-days notice prior to deportation), the Attorney 
General on June 14, 1957 filed in the Court of Appeals a Motion for 
Leave to File an Amended Order of Supervision. This motion pointed 
out that the further amended order eliminated the controverted restrictions 
in the prior order of supervision, and therefore rendered the case moot 
as to those matters. (The order of supervision had been amended in 
conformity with a Supreme Court decision in another case construing 
the supervision provisions of the Immigration and Nationality Act 
adversely to the Government's contentions. 353 U.S. 194.) On June 
24, 1957 Marcello filed a pleading concurring with the Government's 
view that the further amendment of the parole supervision order 
rendered the appeal moot "upon the issue of the validity of the re- 
strictions imposed by the prior orders of supervision." But on June 24, 
1957 Marcello also filed a motion in the Court of Appeals to stay the 
mandate, or in the alternative to stay deportation, in relation to his 
fifth court action, unless three-days advance notice of deportation were 
given. The Attorney General filed an Opposition to this motion on 
June 28, 1957, in which he pointed out that this issue was before the 
Court of Appeals in Marcello's fourth court action. On August 1, 1957 
the Court of Appeals denied this motion, and ordered the mandate to be 
issued forthwith in his fifth court action. 

46. On that same date, the Court of Appeals ceased Marcello's 
fourth court action remanded to the District Court "with directions to 
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vacate its judgment and with directions to dismiss as moot the complaint 
as to the question of the validity of restrictions imposed . . . " While 
this order was unclear as to whether it was intended to be a final dis- 
position of the litigation, including the issue whether Marcello had 

a continuing right, as he claimed, to three-days notice prior to de- 
portation, the Clerk of the Court of Appeals advised that the Court of 
Appeals regarded the appeal terminated by its order of remand. While 
a proposed order on the mandate was submitted on August 15, 1957, 
the District Court did not enter the order until November 29, 1957. 
This order vacated the prior judgment and dismissed as moot the 
question of the validity of the parole supervision restrictions. 

471. Marcello petitioned for certiorari on October 24, 1957, 
to review the Court of Appeals’ decision on the appeal in his fourth 
court action. The issues as presented to the Supreme Court involved 
solely Marcello's claimed right to three-days advance notice of de- 
portation. The Supreme Court on December 16, 1957 denied certiorari. 
355 U.S. 903. Since that date, Marcello has not again raised this three- 
day notice provision in any litigation up until the present action was 
instituted. 

48. Marcello's sixth court action involved solely the denial of 
the stay application which (as already noted) Marcello filed on 
November 5, 1956 for the administrative withholding of his deportation 
to Italy on his claim he would be physically persecuted if deported to 
that country. An\administrative proceeding was conducted on that 
application November 9, 1956. Marcello requested a postponement, 
which was denied. He also requested the issuance of subpoenas to 
compel the testimony of certain officials. That request was likewise 
denied. The application was ultimately considered and finally denied 
on its merits by the Regional Commissioner, Immigration and 
Naturalization Service, Richmond, Virginia. Marcello thereupon 
instituted his sixth court action on October 17, 1957. He complained 
therein of the denials of his request for postponement and of his request 
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for subpoenas at the administrative proceeding. He sabertaa bias and 
prejudgment by the Special Inquiry Officer who conducted the proceeding. 
And he claimed the denial of his application for withholding of deportation 
on the ground of physical persecution had been based on an error of 
law and on an unfair hearing. 
49. The Attorney General filed an answer to this complaint on 
December 17, 1957. Marcello on January 30, 1958 then propounded 
a series of interrogatories, seeking background information on many 
phases of the case. On February 10, 1958 the United States Attorney 
filed a Motion for Summary Judgment or In the Alternative to Dismiss. 
By stipulation, it was agreed that the interrogatories need not be 
answered pending disposition of this motion. On March 13, 1958 
Marcello filed an Opposition. The matter was argued on March 18, 1958. 
And the District Court on March 25, 1958 entered an order granting 
the Attorney General's motion for summary judgment and dismissing 
the complaint. Marcello appealed on April 16, 1958 to the \Court of 
Appeals. 
50. Before the Court of Appeals, the United States Atto rney 
argued inter alia that: The evidence sought to be procured by Marcello 
would be but largely cumulative of the evidence already submitted by 
him. In any event, his evidence altogether failed to establish physical 
persecution such as is contemplated by the statute. Moreover, Marcello 
had had more than three years in which to obtain whatever evidence 
he desired to substantiate his claim to physical persecution. Hence, 
the administrative declination to afford him additional time to obtain the 
further evidence he wanted from abroad was fully justified. 
51. Nevertheless, the Court of Appeals on October 10, 1958 by 
per curiam opinion decided that Marcello had not been "’ ven adequate 
time to collect and present evidence on his claim that he would be 
subjected to physical persecution if deported to Italy." (The opinion 
also contained a broad indication that the issue of the alleged prejudgment 
by the Special Inquiry Officer who had conducted the proceeding might 
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be eliminated from the case entirely by the manner in which the further 
proceedings were conducted.) And on October 18, 1958 the District 

Court entered its order on the mandate, vacating its judgment and 
remanding the case to the Immigration authorities for further proceedings. 
The Solicitor General on October 21, 1958 decided against applying for 
certiorari. 

52. Following the remand to the Immigration authorities, further 
proceedings were conducted in the matter. At these further proceedings 
conducted by 2 different Special Inquiry Officer, Marcello was afforded 
the opportunity of adducing additional evidence in support of his claim 
he would be physically persecuted if deported to Italy. Upon the con- 
clusion of these further proceedings, the Regional Commissioner on 
February 20, 1959 again entered an order denying Marcello's appli- 
cation for the withholding of his deportation to Italy. Marcello did 
not apply to the courts for a re-determination of the validity of this 
second administrative denial of his application for the withholding of 


his deportation to Italy. There was no need to do so, since he was 


successfully forestalling his deportation to Italy by means of the lit- 

igation he had instituted in the Italian courts against the Italian government. 
53. Under date of April 2, 1959, the General Counsel, Immigration 

and Naturalization Service, returned to the District Director, New 

Orleans, part of the files relating to Marcello. He stated therein that 

office because, in his 

opinion, there was no 

Courts. He indicated that the October 10, 1958 order of the Co 

Appeals for the District of Columbia, directing remand of the case to 

the District Court, with further remand to the Service, had been fully 

complied with. And he noted that the Department of Justice had sim- 

ilarly expressed the view that there was no longer any litigation pending. 
54. While some of the court decisions in Marcello's case refer 

to a birthplace for him, that question was never really an issue in 

any of his litigation. And all of the court pronouncements on that point 
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were mere passing references to unchallenged assertions in the record. 
Accordingly, contrary to the allegations of the complaint, there were 
never any "judicial findings" made on the point, in the usual sense 
of that term. 
55. On May 4, 1960 Marcello's counsel wrote a letter to the 
Regional Commissioner, Immigration and Naturalization Service, 
relative to the amended order of Supervision in effect in Marcello's 
case. In this letter, he requested that the Order of Supervision be 
amended so as to permit Marcello to travel throughout the’ State of 
Louisiana and the greater Metropolitan area of the District of Columbia 
without having to notify the Immigration and Naturalization Service in 
advance. No request was made therein for any three-days advance notice 
of deportation to be incorporated into the amended Order of Supervision. 
The Order of Supervision was amended on June 1, 1960 and signed by 
Marcello without protest as to any three-day notice provision respecting 
surrender for deportation. 


56. Another Order of Supervision was signed by Marcello on 
August 1, 1960, again without protest as to any three-day notice pro- 
vision respecting surrender for deportation. On December 8, 1960 


Marcello's counsel again wrote to the Regional Office, Immigration and 

Naturalization Service, Richmond, Virginia covering the travel pro- 

vision in the outstanding Order of Supervision. No request was made 

therein for any three-day advance notice of deportation to be incor- 

porated into that Order. 
57. On January 3, 1961 a new Order of Supervision was signed 

by Marcello, again without protest as to any three-day notice provision 

respecting surrender for deportation. This Order of Supervision was 

in effect at the time Marcello was deported. The first condition of 

the Order of Suspension provided that Marcello "shall produce himself, 

at time and place designated," for deportation pursuant to the Order of 

Deportation. The fifth condition required that he report in person on the 

first Tuesday of January, April, July, and October to the District Director, 


Immigration and Naturalization Service, New Orleans, Louisiana, unless 
that Officer granted him written permission to report on another date. 

58. A copy of the Warrant of Deportation dated April 3, 1961 appears 
on the file, bearing an endorsement showing that the warrant for the depor- 
tation of Marcello was executed on April 4, 1961 by means of "Service 
Flight.” This certification is signed by Emmett S, 3, Murphy, Senior Patrol 
Inspector. A copy of "Notice to Alien of Country a Which His Deportation 
Has Been Directed and Penalty for Reentry Without Permission" dated 
April 3, 1961 also appears on the file. It states in pertinent part: 

Pursuant to the order of deportation in your case and Section 
243 of the Immigration and Nationality Act, your deportation to 
Guatemala has been directed. 

Pursuant to warrant of deportation dated April 3, 1961, copy of 
which is attached, you will be taken into custody for the purpose of 
effecting your deportation on April 4, 1961 to Guatemala via air from 
Moisant International Airport, New Orleans, Louisiana. 

The notice is signed by the District Director, Immigration and Naturalization 
Service, New Orleans, Louisiana. And it bears an endorsement dated 

April 4, 1961 stating in substance that the notice was served on Marcello 

at 1:02 p.m., April 4, 1961, with copy of order of deportation, and that 
Marcello was shown'a copy of travel document for deportation to Guatemala. 

59. The file also contains a copy of Guatemalan travel document 
No. 375 issued in the name of Calogers Minacore, authorizing the admission 
of that person to Guatemala. It is valid to September 15, 1961. The file 
also discloses that the true name of Marcello is Calogero Minacori. There 
also appears on the file a copy of a birth certificate, registry no. 8755022, 
certifying to the entry in the records of the Department of San Jose, Pinula, 
Guatemala of the birth of Calogers Minacore on February 6, 1910 in 
Palo Blanco. 

Further deponent sayeth not. 


fs s/ Gil Zimmerman 
L ZIMMERMAN, Special 
[ Jurat dated April 15, 1961] Anatatent United States Attorney 


